EUROPEAN UNION ‘ Brussels, 30 September 1337 {08.10)
THE COURNCIL (OR. )

10886/87

LIMITE

JUSTPEN 83

OUTCOME OF PROCEEDINGS

of : Working Party on Mutual Assistance in Criminal Matters

* on: 16 and 17 September 1837
_ No. prev. doc.: 10672/97 JUSTPEN 80

Subject: Draft Convention on Mutual Assistance in Criminal Matters between the Member
States of the European Union

1. A&t its meeting on 16 and 17 September 1997, the Working Party on Mutual Assistance in

Criminal Matters examined Articles 1 to 5, 10, 11 and 15 to 18 of the draft Convention on

the basis of 9897/97 JUSTPEN 65. ;

2. The text as it results from the discussion and the delegations’ comments are set out in the
Annex. Changes to the articles examined in 9897/97 JUSTPEN 65 and to the other
articles (Articles 12 to 14) in 7945/97 JUSTPEN 41 are indicated.

3. At the joint meeting of the Working Parties on Customs Cooperation and Mutual
Assistance in Criminal Matters on 8 September 1997 it had been agreed that the texts on
controlled deliveries in Article 22 of the draft Convention on Mutual Assistance and
cooperation between Customs Administrations (Naples II) (") and Article '16 of the draft
Convention on Mutual Assistance in Criminal Matters should be aligned, and that the texts
should be examined in greater detail by the Working Party on Mutual Assistance in

Criminal Matters.

('} 9505/1/97 ENFOCUSTOM 42 REV 1.
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ine working Party reached the foilowing conclusions:

.{8) Aricle 10 of the draft Mutual Assgistance Convention:

Paragraphs 1, 2 and 3 should bs left as thay &ro. ~Scrutiny reservation gy s

i

Don the exact wording used to dafine the scope of the sarticle,
Scrutiny reservation SRR

Paragraph 4 should be dsletad. Ths explanstory report to the Convention should

mention the various possibilities for procedurs in controlled deliveries, including

: that mentioned in the present paragraph 4, and should contain a reference to the
"European Unjon manual on controlled deliveries™ and other useful texts.

- -

(b) The relationship betwesn Article 22 of Naples Il and Article 10 of the Mutual
Assistance Convention:

Article 22 should be aligned on Article 10. Some delegations were in favour of
replacing the text of Article 22 by that of Article 10(1), {2) and (3) practically word
for word (N Cther delegations (IR thought that the

substance of Article 22 should be compatible with Article 10, but the texts need not
be identical.

4. It was agreed that the following subjects would be discussed at a forthcoming meeting:
- investigation of telecommunications - .

= proposal (NN
10271/97 JUSTPEN 70

= note (NN
10586/97 JUSTPEN 76

- draft text
10671/97 JUSTPEN 79.

on a provision on data protection
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COUNCIL ACT ,

of

drawing up the Convention on Mutual Assistance

in Criminal Matters bstween the Member States of the European Union

* THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on Eu‘ropean Union, and in particular Article K.3(2){c) thereof,

Whereas, for the purposes of achieving the objectives of the Union, the Member States
regard the rules governing mutual assistance in criminal matters between the Member States
of the European Union as a matter of common interest coming under the cooperation provided

for in Title VI of the Treaty,

HAVING DECIDED that the Convention signed today by the Representatives of the
Governments of the Member States of the Union, the text of which is given in the Annex, is

hereby drawn up,

RECOMMENDS that it be adopted by the Member States in accordance with their respective

constitutional rules.

Done at Brussels, s e

For the Council

The President
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CONVENTION,
DRAWN UP ON THE BASIS OF ARTICLE K.3
OF THE TREATY ON EUROPEAN UNION,
ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS
BETWEEN THE MEMBER STATES OF THE EUROPEAN UNION

THE HIGH CONTRACTING PARTIES to this Convention, Mamber States of the
European Union,

.

REFERRING to the Council Act of

DESIRING to improve judicial cooperation in criminal matters between the Member States of

the Union;

POINTING OUT that the Member States have a common interest in ensuring that mutual
assistance between the Member States is provided in a fast and efficient manner compatible
with the basic principles of their national law, including the principles of the European

Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome
on 4 November 1950;

EXPRESSING their confidence in the structure and functioning of their legal systems and in

the ability of all Member States to guarantee a fair trial;

TAKING INTO ACCOUNT the importance of concluding a Convention between the Member
States of the European Union to supplement the European Convention on Mutual Assistance

in Criminal Matters of 20 April 1959 and other conventions in force in this a'ré'a;

CONSIDERING that the provisions of those Conventions remain applicable for all matters not

covered by this Convention,

HAVE AGREED ON THE FOLLOWING PROVISIONS:
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1.

Anticle 1

Genesral provisions

-

The purpose of this Convention is to supplemeant the provisions and facilitate thae

application batwseen the Member States of the Europsan Union, of:

2.

the Europsan Convention on Mutual Assistance in Criminal Matters of 20 April 1959,

hereinafter referred to as the "European Mutual Assistance Convention”;
the Additional Protocol of 17 March 1978 to the European Mutual Assistance Convention;

the Convention of 19 June 1990 (") applying the Schengen Agreement of 14 June 1985
on the Gradual Abolition of Checks at their Common Borders, in the context of relations

between the Member States party to that Convention, and

Chapter 2 of the Treaty on Extradition and Mutual Assistance in Criminal Matters between
the Kingdom of Belgium, the Grand Duchy of Luxembourg and the Kingdom of the
Netherlands of 27 June 1962, as amended by the Protocol of 11 May 1974, hereinafter

referred to as the "Benelux Treaty".

(?) Paragraph 1 shall not affect the applicability of more favourable provisions in bilateral

or multilateral agreements between Member States or, as provided for in Article 26(4) of

the 1959 Convention, arrangements in the field of mutual assistance in criminal matters

agreed on the basis of uniform legislation or reciprocal laws providing for the reciprocal

application of measures of mutual assistance. {°)

("

?)
)

The Working Party agreed to request the opinion of the Council Legal Service on the
consequences of the draft Treaty of Amsterdam with regard to relations between the
draft Convention and the Schengen Agreement.

Scrutiny reservation

The text of paragraph 2 was based in particular on Article 1{2) of the Convention on
Extradition of 27 September 1996. The explanatory report to be drawn up will provide
explanations on paragraph 2, inc' uing the expression "more favourable™.
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Procedures in connection with which essistance is to ba provided

1. Mutual essistance shall also bs provided in connection with procedures relating to
offences which, under the national law of the requesting or the requested Member State, or
both, are punishable by administrative authorities, provided that an appeal against the
decisions of thoge authoritiss may be made to a court which will gpply the principles

governing criminal procedure. (')

&
2. Mutual assistance shall also be provided in connection with criminal proceedings and
procedures as referred to in paragraph 1 which relate to offences or infringemsants for which a

legal person may be held liable in the requesting Member State.

ol e e

(') Text proposed with a view to the next meeting’s discussion. Scrutiny reservations'

G
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Arilele 3 ()

Compliance with the formalities and procedures indicated by the Member State

1. Wherg mutyal assistance is proviged and unless otherwise provided in this Convention,
the Member States shall un ks to com or_purpos f axecyting letters rogatory, with

' , ) Member State, provided thst
such formalities and procedures are not contrary to the fundamental principles of criminal

rocedure in the requested mber e.

b

Alternative 1 (%)

2. Where the request cannot, or cannot fully, be executed in accordance with the
requirements of the requesting Member State, the authorities of the requested Member State
shall duly inform the authorities of the requesting Member State and indicate the conditions
under which it might be possible to axecute the request. The authorities of the requesting
Member State and the requested Member State may subsequently agree as to execution of

the request, subject to fulfilment of these conditions.

Alternative 2 (3)

2. Member States shall also undertake to meet any deadlines set by the requesting Member

State, provided thai such deadlines are compatible with the procedure to be followed in the

execution of the letters rogatory.

('} The explanatory report will point out that statements made under Article 5 of the
European Mutual Assistance Convention are not affected by Article 3.

() QN roposed @ text in alternative 2 (Article 3(2) and (3) and
Article 3a) which introduces rules on deadlines for Member States to execute requests
for judicial assistance {see 10585/97 JUSTPEN 75). The Working Party agreed to
examine the text at its next meeting.

10885/87 tel/BS/jrb EN
{ANNEX)
DG HI 7




3. Whera the reguest cannot, or cannot fully, be sxecuted in accordance with the
raciuirements or within any deadlineg sat by the requesting Member Stats, the authorities of
the requested Member State shall duly and promptly inform tha authcrities of the requesting
Member State and indicate the conditions under which it might be possible to execute the
raquest and the likely period raguired for axecution. The authorities of the requesting and the
requested Member State may subsequently aagras on further action to be taken concerning the

request, where necessary making such action subjsct to the fulfilment of those conditions.

Article 3a

Deadlines for executing requests for mutual assistance
1. The requested Member §1_a1§ shall execute the request for mutual assistance and return it
to the requesting Member State within the deadline set by each Member State in the

statement to be made under Article 16, which shall run from the time the request was

received. That deadline may nat exceed ... months.

2. The deadline referred to in paragraph 1 shall relate toc the ordinary procedure for

executing requests for mutual assistance, in the context of which no appeal has been lodged

by parties with an interest in the request being turned down. If such parties avail themselves

of appeal procedures existing in the requested Member State, the deadline shall be doubled.

3. The requested Member State shall inform the requesting Member State promptly of the

reasons for any failure to comply with the deadline.
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Article 4

Sasrches and seizure (')

(') In accordance with point D of the report on mutual assistance, approved by the (JHA)
Council in May 1997 (8191/97 JUSTPEN 46) and taking into consideration point (a) of
the third paragraph of recommendation 16 of the Action Plan to combat organized crime,
approved by the Amsterdam European Council in June 1997 {7421/97 JAIl 14), the
Working Party, at its meetings on 20 and 21 May and 18 and 19 June 1997, examined
the reservations entered by the Member States under Article 5 of the European
Convention o~ Mutual Assistance.

At those medn3s some delegations were in favour of deleting all reservations entered
under Article 5 of the European Convention. The reservations had apparently not
however given rise to difficulties in specific instances. Furthermore some delegations
expressed hesitation with regard to the possibility of deleting their reservations, in
particular on Article 5(1)(a) {double criminality). On this basis it was agreed that it would
not be appropriate to pursue the subject without supplementary information on the
specific problems encountered.

At the meeting on 16 and 17 September 1997

considered that it was nevertheless necessary to continue work immediately on the

subject.
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Anticle 5
Restitution

1. (") In applying Articles 3 and 6 of the European Mutual Assistance Convention and
Articles 24(2) and 29 of the Benslux Treaty, the raquested Member State shall waive the
return of articles (*) supplied to the requesting Member State if the restitution of such articles
to the rightful owner may be facilitated thereby. Thae rights of bona fide third parties shall not
be affected.

e

2. {3 In the event of any such waiver (%) as referred to in paragraph 1, the requested
Member State shall not exercise any security right or other right of recourse in raspect of
surrendered articles under tax or customs legislation, unless the rightful owner of the article is

himsslf taxable on it.

3. At the request of the requesting Member State and without prejudice to the rights of

bona fide third parties, the requested Member State may place articles obtained by criminal

means at the disposal of the requesting State with a view to their return to their rightful

owners. {*)

(") G suggested that Article 6(2) of the European Convention be
replaced by a provision specifying that the articles in question would be returned only at

the request of the requested Member State.
3 —wanted the words "waive the return of articles supplied to the
requesting Member State" to be replaced by "place articles supplied to the requesting
Member State at that State’s disposal” in paragraph 1 and the words "in the event of any
such waiver” replaced by "where articles are placed at the disposal of the requesting
Member State”.
Reservation on paragraph 2
(*) This paragraph was proposed (NP 25 a basis for discussion at the next
meeting in the light of the discussion on the (illlll@proposal on restitution set out in
9725/97 JUSTPEN 62.
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Article 8 (")

Investigation of telscommunications

1. Requests to investigate correspondsence not intended for the public by means of the

tslecommunications infrastructure or a telecommunications system used to provide services

to the public shall &t all times be based on an order to that effect from the competent

authority under the national law of the requesting Member Stata.

t2. Depending on the content of the order from the competent authority of the requesting

Member State, requests as referred to in paragraph 1 shall be either for interception,

recording and transcription of intercepted correspondence or for interception and direct

transmission of intercepted correspondence to the requesting Member State for monitoring

and for recording and transcription there.

3. Requests as referred to in paragraph 1 may be made where the subject of the

investigation is:

{a) located in another Member State, using fixed or mobile terrestrial telecommunications

infrastructure there, and his correspondence can only be intercepted in that Member

State;

(b) located in the requesting Member State, using satellite telecommunications

infrastructure there, and his corresponden—cé can only be intercepted in another Member

State;

[{c) located in another Member State, using satellite telecommunications infrastructure there

and his correspondence can only be intercepted in a third Member State.]

(') See point 4, page 2.

10885/97 fel/BS/rb EN
(ANNEX)
DG H Il 11




4. Radquests es referrod to in this Article gshall encompass, in addition to the data given in
Article 14 of the Europoan Mutuel Agglatance Convention and Article 37 of the Benslux
Traaty:

{a) the existence of an order 1o investigste telecommunications;

(b) as accurate a description as possible of the subject of the investigation or the network

connection number;

“{c) the desired duration of the investigation;

(d} the type of investig;tidn to be carried out, as referred to in paragraph 2;

{e) the technical data required for the request to be executed.

5. Where intercepted correspondence includes information the content of which a person
could refuse to divulge in accordance with the national law of the requesting Member State if

called upon as a witness to do so, no use shall be made of such information, which shall be

destroyed.
TOSBE/37 - Tel/BS7irb EN
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Article 7 (")
Investigation of terrestrial telecommunications

1. Reguests to investigate telecommunications as referred to in Article 8(3}(a) shall be
submitted to the competent authority of tha Member State in which the subject of the

investigation is located and shall state the aim of and reason for the request.

2. The requested Member State shall refuse to execute the request if the investigation is,
under the law of that Member State:

{a} inadmissible in view of the nature or non-seriousness of the offence or the personal

status of the subje—ct-of investigation, or

(b} unjustified given the circumstances of the case.

3. The requested Member State may, depending on the content of the request, make

execution thereof dependent upon one or more of the following conditions:

(a} that, prior to the transfer of the intercepted, recorded and transcribed correspondence to
the requesting Member State, the competent authorities of the requested Member State
destroy, in accordance with their national law, those parts of the correspondence which,
in the light of the aim of and reason for the request, are not meaningful in the context of

the criminal investigation for which the request was made;

(b) that, after the transfer of the intercepted, recorded and transcribed correspondence or
directly transmitted intercepted correspondence to the requesting Member State, the
competent authorities of that Member State destroy, in accordance with their national
law, those parts of the correspondence which, in the light of i_he aim of and reason for
the request, are not meaningful in the context of the criminal investigation for which the

request was made;

(') See point 4, page 2.
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(c)

(d)

e

(e)

that, after completion of the investigation of telecommunications, the compsetent
authoritles of the requested Mamb@r Ststo mform tha holder of the nstwork connection
number and the sub;ect of th@ invomlga‘aon, lﬁ accordgnce wi*h thoge authorities’
nationsal law and having due regard to tha mterests of 'fhe cnmmsl investigation for
which the request was made, that the investigation of telecommunications has been

carried out;

that, after completion of the investigation of telecommunications, the competent
suthorities of the requesting Membar State inform the holdsr of the network connection
number and the subject of the investigation, in accordance with those authorities’

national law, that the investigation of telecommunications has been carried out;

that evidence contained in infercepted, recorded and transcribed correspondence or
directly transmitted intercepted correspondence may not be used in the requesting
Member State for purposes other than those forming the basis of the request for

assistance.
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{a) that, prior to the transfer of the intercepted, recordsd and transcribed corraspondsnce to
the requesting Member State, the competent suthorities of the requested Mamber State
destroy, in accordancs with thair national law, those parts of the correspondence which,

in the light of the aim of and raasons for the request, are not mesaningful in the context

of tha criminal investigaticn for which the request was made;

(b} that, after the transfer of the intercepted, recorded and transcribed correspondence to

the requesting Member State, the competent authorities of the requested Member State
destroy, in accordance with their national law, those parts of the correspondence which,
in the light of the aim of and reasons for the request, are not meaningful in the context

. of the criminal investigation for which the request was made;

{c) that, after completic:n of the investigation of telecommunications, the competent
authorities of the requesied.Member State inform the holder of the network connection
number and the subject of the investigation, in accordance with their national law and
having due regard to the interests of the criminal investigation for which the request

was made, that the said investigation has been carried out;

(d} that, after completion of the investigation of telecommunications, the competent
authorities of the requesting Member State inform the holder of the network connection
number and the subject of the investigation, in accordance with their national law, that

the said investigation has been carried out;

(e} that evidence contained in intercepted, recorded and transcribed correspondence may
not be used in the requesting Member State for purposes other than those forming the

basis of the request for assistance.

10885/97 tel/BS/jrb EN
(ANNEX)

DGHII 16

AR a kg e L s L oo o lCalioasse segeoe® ouce i S\l r ekttt iiobaet MOl Ly . /.



Anicle 3 ()

Further discussion of the cases referred to in Article §(3}(c) shall determine whether or not an

Article devaloping the situation in further detail should be drawn up.

Article 10
Controlled deliveries (3} (%)

1. Each Msmbar State shall undertake to ensure that, at the request of another Member
* State, controlled deliveries may be permitted on its territory in the framework of criminal

investigations into extraditable offences.

2. The decision to carry out controlled deliveries shall be taken in each individual case by‘.
the competent authorities of the requested Member State, with due regard for the national
law of that State.

3. Controlled deliveries shall take place in accordance with the procedures of the requested
Member State. Competence to act and to direct operations shall lie with the competent

authorities of that Member State.

4. (..M

(') See point 4, page 2. -

(?) See point 3, page 1 concerning the relationship between Article 10 of the draft and
Article 22 of the draft Naples |l Convention.

()  Scrutiny reservation guREEENNS o the exact wording to be used
concerning the scope of this article. Scrutiny reservation NGNS
this article.

{(*) Paragraph 4 was deleted. The explanatory report on the Convention will mention the
various possibilities for procedures in controlled deliveries, including the possibility
mentioned in the deleted paragraph 4, and will contain a reference to the European

Manual on controlled daliveries.
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Article 11
Sending and gervice of procedurzl documents

1. Each Member State shall send (') procedural documents intended for persons wha ara in
tha territary of another Member State to them directly by post {?). The postal services of the
Membar State receiving the consignment will undertake notification in accordance with tha

provisions governing similar consignments from the national authorities.

2. (%) Procedural documents may be sent via the competent authorities of the requested
Member State if the address of the person for whom the document is intended is unknown or
uncertain and if the reque_sti_ng Membar State requires proof other than proof that can be
obtained by post of the ;er\;ice of the document on the addressee.

3. {*) Whaere there is reason to believe that the addressee does not understand the language
in which the document is drafted, the document — or at least the important passages

thereof — must be translated into {(one of) the language(s) of the Member State in the territory
of which the addressee is staying. If the authority by which the procedural document was
issued knows that the addressee understands only one other language, the document - or at

least the important passages thereof — must be translated into that other language.

(") The word "send” should be replaced by "may send” Sl

(3) The beginning of the sentence should read:"The Member States shall ensure ;;‘-h'at._the
postal services...” il _ »

(3} The scope of paragraph 2 should be wider (I INEND N . '

(*) P roposes that the explanatory report give additional information on the
content of the report referred to in Article 11(4). The report could draw on Article 11(4)
and (5) of 7945/97 JUSTPEN 41.
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4. All procedural docurments shall be accompsnied by & report gteting that the addreasee
" may obtain lnfommlan from ths ‘Bithertty by which the dacumem'was lggued or from other

guthorities In ém Msmb@r Stm rgg}:érding ita righte end obﬂgzg(ﬂona concemmg tha document.

5. Articles 8, 9 and 12 of the Europsan Convention on Mutuel Assistance and Aricle 32
end 35 of the Benelux Tresty shall éppiy as regards documents sent by post.

6. Paragraph 3 shall &lso zpply to the report referred to in paragraph 4.
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Arti 12 (")
Hsaring by video conferance and by telaphone

1. If it is desirable for a person in one Member State to be heard 25 a witness or expert by
the judicial authorities of another Member State but it is not desirable or possible for the
person concerned to appear in that Member State in person, the hearing may take place by
video conference gs provided for in paragraphs 2 to S or by telephone as provided for in
paragraph 10.

Y2, The judicial authorities of the Member State wishing to hear the psrson by video

conference shall refer an ipp_lication for a video conference hearing to the judicial authorities

of the Member State in which the person is located.

2a The requested Member State will agree to the hearing by video conference provided that

the use of the video conference is not in conflict with its own laws and on condition that it

has the technical means to permit the hearing.

3. If the requested Member State has no access to the technical means for video

conferencing, they may be made available to it by the requesting Member State by agreement

between them.

4. Applications as referred to in paragraph 2 shall encompass, in addition to the data
referred to in Article 14 of the European Convention on Mutual Assistance and Article 37 of
the Benelux Treaty, both the name of the authority and the persons who will be conducting

the hearing and the reasons for requesting the hearing. (%)

('} Article 12 is the subject of: _

- a general reservation GG, - "

- a reservation (R \hich maintained that the
consent of the person to be heard should be obtained as a prior condition for a
hearing by video conference. '

The text was amended iR - the basis of delegations’ comments with a

view to future discussions.

The new paragraph 2a corresponds to the second subparagraph of Article 6(1) of

12737/96 JUSTPEN 154.

The QP roposal in 9184/97 JUSTPEN 57 (hearing by telephone) has been

incorporated into the text (paragraphs 1 and 10).

' () The text was amended in the light of comments (I IEGEEGGE
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L 3

8. With reforence to hearing by video conference, thae following rules shall apply:

{a)

(b)

{c)

{d)

(e)

(f)

{g)

a judicial authority of the requested Member State shail be present during the hearing

and shall also be respongible for ensuring both identification of the person to be heard

{*) measures extending to the (...) protection of the person to be heard may be agreed
between the competent authorities of the requesting and the requested Member
States (...). The measureg may incl impl ntation of the requesting M r

State’s leqislation on p_rotection of the persons to be heard;

the hearing shall be conci-ucfed directly by the judicial authority of the requesting
Member State jn_accordance with its own laws;

at the request of the requesting Member State the requested Member State shall ensure’

that the person to be heard is assisted by an interpreter if necessary;

{*) the person to be heard may claim the right not to testify which would accrue to him

under the legislation of either the requested or the requesting Member State; (°)

)
!
)

)

SENERES considered that paragraph 5 was superfluous in the light of
Article 3. On this basis paragraph 5 was deleted. -
The text has been amended in the light of comments

Reservations (N, 0" Point (b).

requested the introduction of more detailed provisions in the
matter of the rights of witnesses.

uggested adding the following words: "or of any Member
State whose legislation would be applicable by reason of his legal situation or
profession.”.
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7. (') On conclusion of the hsaring, the judicial authority of the requested Membar State

shall draw up minutes indicating the d

data and placa of the hearing, the identity of tha parson
heard. the identities and functions af all othar persons present at the hearing, any oaths taken
and the technical conditions under which the hearing took place. The document shall be
forwarded by the competent authority of the requested Mamber State {...) to the competent

authority of the requesting Member Stats.

6]
&

8. Expenditure arising from the video conference shall be charged to the requesting Member
State (...) unless the Member States concerned decide otherwise by mutual agreement. In

“special cases or in the event of urgency, the requesting Member State may ask the requested

Member State to advance the amount necéssary. *

9. (% Each Member State shall take the necessary steps to ensure that intentional false

statements made in their territory by persons whether placed under oath or pledge or not in

the context of this Articie’s application are pun.ishable in the same way as similar false

statements made in the context of a national judicial procedure.

10. {*} The judicial authorities of the Member State wishing to hear a person by telephone

may, after having notified the competent authoritias of the Member State in which the person

is located, summon that person to appear for that purpose in the requested Member State.

The hearing may not take place unless the person concerned voluntarily agrees to be heard.

Paragraph 6{b)} to {f) and paragraph 9 shall apply. Paragraph 6(a) shall apply if required by the

requesting Member State.

(') Text proposed (I NNIEENRe

{¥)  Scrutiny reservation on the final sentence of paragraph 8.
{(*)  Scrutiny reservation
{*)  Scrutiny reservation n paragraph 10. |
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Anticle 13
Tomporery transfer of pergons held in custody for purposes of investigation

1. Where there is agraement batwseen the competent authorities of tha Member States
concerned, a Member State which has requested an investigation for which the presenca of a
nerson held in custody on its own territory is required may temporarily transfer that person to

the territory of the Membear State in which the investigation is to take place.

2. The agreement shall cover the arrangements for the temporary transfer of the person and

< the date by which he must be returned to the territory of the requesting Member State.

3. Where consent to the transfer is required from the person concerned, a statement of

consent or a copy thereof shall be provided promptly to the requested State.

4. The period of custody in the territory of the requested Member State shall be deducted
from the period of detention which the person concerned is or will be obliged to undergo in

the territory of the requesting Member State.

5. The provisions in Articies 11{2) and (3), 12 and 20 of the Europsan Convention on
Mutual Assistance and in Articles 33, 35 and 46 of the Benelux Treaty shall apply.

6. Each Member State may declare when giving the notification provided for in Article 18(2)
that before reaching an agreement under paragraph 1, the consent referred to in paragraph 3

will be required or will be required under certain conditions indicated in the declaration.
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Alligla 14 (")

Spontaneous exchange of informaf:‘l:én
1. The competent suthorities of the Member States may, wit};‘in tha limits of their nationel
law and without & request to that effect, exchanga information relating to criminal offences or
infringemsnts of regulations, as referred to in Article 2{1), tha punishment or handiing of
which falls within the competsnce of the recsiving authority &t the time the information is
provided.

* 2. The providing authority may, pursuant to its national law, impose conditions on the use

of such information by the receiving authority.

3. The receiving authority shall be bound b_y those conditions.

('}  Scrutiny reservation SEENIEEENER
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Anticle 15

Requasts for mutual assistance
1. Requests for mutual assistance and the communications referred to in Article 14
shall (...} (') be made directly betwesn judicial authorities with territorial competence for thair
service and exacution, and raturned through the same channels uniess otherwise specifiad in

this Article.

2. Paragraph 1 shall not prejudice the possibility of requests being sent or returned in

specific cases:

- between a central authority of a Member State and a central authority of another

Member State, or -

- between a judicial authority of one Member State and a central authority of another

Member State.

3. A Member State may declare, in a statement to be sent to the depositary of this

Convention, that its judicial authorities do not, or do not in general, have authority to execute

direct requests and that such requests and information must therefore be sent via the central

authority or authorities of the Member State to the extent indicated in the statement. The

Member State may at any time amend its statement by means of a communication to be

made to the depositary, and any such amendment shall be for the purpose of giving greater

effect to paraqraph 1. (?)

4. Any request as referred to in paragraph 1 may for the sake of speed be made via the

International Criminal Police Organization (Interpol) or any other body competent under

provisions_introduced pursuant to the Treaty on European Union.

(") Scrutiny reservation (R - the deletion of the words "as far as

possible~,
(%) Scrutiny reservation UGG
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5. Subiact to statements made 0 accordance with paragraph 2, paragraph 1 shall apply to
requests for controlled daliveries, as referred to in Article 10. Whare the compatent authority
is a judicial authority in one Member State, and a police or customs authority in the other,

raquests shall be made and answered directly betwean those authorities. ("

6. Any charge brought by a Member State for proceedings before the courts of another
Member State within the meaning of Article 21 of the European Convention on Mutual
Assistance in Criminal Matters and Article 42 of the Benelux Treaty may be the subject of

direct communications between the compstent judicial authorities. (3)

7. The following requests or communications shall be made through the central authorities

of the Member States:

{a) requests for a hearing [) as referred to in Article 12;

{b) requests for temporary transfer or transit of persons held in custody as referred to in
Article 13 of this Convention, in Article 11 of the European Convention on Mutual
Assistance and in Article 43 of the Benelux Treaty;

{c) notices of judgments as referred to in Article 22 of the European Convention on
Mutual Assistance and Article 43 of the Benelux Treaty. However, requests for copies
of convictions and measures as referred to in Article 4 of the Additional Protocol to the
European Convention on Mutual Assistance may be made directly to the competent
authorities: (%)

[(d) requests for investigations of telecommunications as referred to in Articles 6 to 9]. (*)

8. Each Member State shall designate one or more central authorities as well as the

authorities competent to deal with the requests referred to_in the second sentence of

paragraph 7{c), for the purposes of applying this Article. They shall announce this choice and

any change to it in a statement to be sent to the depositary.

{") Scrutiny reservation q = | |
{3} The following alternative text was drafted in the light of comments by certain delegations

and will be examined at a later meeting:
"Paragraphs 1, 2 and 3 shall also apply to any information laid by a Member State under
Article 21 of the European Mutual Assistance Convention and Article 42 of the Benelux
Treaty with a view to proceedings in the courts of another Member State.”

) Scrutiny reservation

() Text to be reexamined after examination of Articles 6 to 9.

T0985/37 fel/BS/b EN
(ANNEX)
DG H Nl 26




Agicle 18

Stetaments
1.

When giving the notification referred to in Article 18(2), each iMember Stats shell make a
statement naming:

{(a) the competent government authorities or gservicas within the meaning of Articie 2(1),
(b} the other authorities compstent to apply this Convention where not already
indicated in the European Convention on Mutual Assistance in Criminal Matters
. and the Benelux Treaty, and (')

(c) the list of

procedural documents
igsi

use of, direct transrission as referred to in Article 11(1). (%)

(') Scrutiny reservation .
{*) To be raviewed together with Article 11.
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Article 17
Reservations

Reservations agsinst this Convention ere not psermitted, with the exception of that referred to
in Article 15(3). (")

Article 18

Entry into force

1. This Convention shall be subject to adoption by the Member States in accordance with

their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of the European Union of

the completion of the constitutional procedures for the adoption of this Convention.

3. This Convention shall enter into force ninety days after the notification referred to in
paragraph 2 by the State, Member of the European Union at the time of adoption by the

Council of the Act drawing up this Convention, which is last to complete that formality.

4. Until this Convention enters into force, any Member State may, when giving the
notification referred to in paragraph 2, or at any other time, declare that as far as it is
concerned this Convention shail apply to its relations with Member States that Have made the
same declaration. Such declarations shall take:'éffect ninety days after the date of deposit

thereof.

5. This Convention shall apply only to requests submitted after the date on which it enters
into force or is applied as between the requested Member State and the requesting Member

State,

('} Scrutiny reservation SERENG
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