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Note from the Italian delegation concerning the

DRAFT JOINT ACTION ON MAKING CORRUPTION IN THE
PRIVATE SECTOR A CRIMINAL OFFENCE
which was presented by the Luxembourg Presidency at the meeting of the
Working Party on Criminal and Community law on 12 September 1997

1. The Italian delegation is aware of the importance of the fight against all forms of corruption —
including those that affect the private sector, where they can be a relevant factor in the distortion of
competition rules — and it is in favour, in principle, of the adoption of instruments that confirm the
Member States' obligation to provide penal sanctions for acts of corruption in the sector under
consideration.

2. However, the Italian delegation believes that the intervention of the criminal law in this sector should
still be based on the fundamental principles of a "piecemeal” approach and of “extrema ratio”, and that
it should also take into account the basic differences between the corruption of "public” entities and the
corruption of "private"” entities.

3. The acceptance, by persons operating in the sphere of private undertakings, of undue advantages as
compensation for acting in a manner contrary to their professional duties is, in any case, a morally and
legally reprehensible act. This does not mean, however, that it should always be the subject of penal
sanctions. Recourse to such sanctions is justified only when no other sanction — one that would be less
afflictive to the guilty party and less costly to the legal system — is appropriate for punishing the
offence and preventing its repetition, having regard to the nature of the interests being protected.

4. With regard to corruption in the private sector, the substance of the offence is constituted by the failure
to fulfil the obligations of loyalty and honesty that bind employees, agents or board members to the
undertaking to which they belong. We are dealing here with obligations of a civil nature which, in
most cases, have a much lesser significance than the equivalent obligations of honesty and impartiality
imposed on public officials. Failure to fulfil them, therefore, can also be dealt with appropriately by
means of non-penal sanctions, and in particular civil or disciplinary sanctions. Only in cases of
particular significance, subjectively or objectively speaking, can penal sanctions be regarded as truly
justified.

5. Consequently, while it greatly appreciates the Luxembourg Presidency's initiative and is in sympathy
with the basic idea, the Italian delegation has to say that it is opposed to models of punishment laid
down for the public sector simply being carried over to the private sector. On a more general level, it
is opposed to legislation that establishes an
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10.

indiscriminate obligation to impose penal sanctions in respect of the acts of corruption in question,
even where these concern undertakings of very limited economic significance or are, at any rate,
unlikely in practice to harm the assets of the undertaking to which the corrupt person belongs or to
unfairly distort the rules of competition.

In the opinion of this delegation, the legislation in question needs to be formulated in such a way as to
allow Member States to limit punitive action to those acts of corruption in the private sector that are of
particular significance and, as such, actually merit penal sanctions because any other type of sanction
would be insufficient. This requirement arises in a particularly acute manner in regard to States — such
as Italy — where the principle of the obligatory nature of penal action is in force. In such States, since
the public prosecutor does not have the option of considering whether or not to demand penal action in
the light of the actual significance of the act, the adoption of formulas that were too wide-ranging and
general would inevitably lead to the punishment of acts that did not arouse any actual social disquiet,
with adverse repercussions on the workload of the judicial departments involved.

With regard to matters of conduct, we have to avoid a situation where penal sanctions are imposed for
the simple infringement of a duty of loyalty arising from a civil-law relationship; due emphasis should
instead be given to the "material™ interests that need to be protected, especially when it comes to
defining the actual offence. Express provision should be made to the effect that the unlawful
behaviour of the corrupt person must be such as to jeopardize the undertaking's economic interests or
to unfairly distort the rules of competition, by giving someone preference in the acquisition of
commercial goods or services.

With regard to the persons involved, the Member States should therefore be allowed the option of
confining penal sanctions to acts concerning undertakings whose nature and size are such that they are
of significant interest to the economy. Corruption involving a large limited-liability company whose
shares are quoted on the stock exchange cannot be equated with corruption concerning a small family
business. But since there can also be "small-scale corruption” in a "large undertaking", Member States
ought to be allowed to use non-penal sanctions at least in the case of trivial acts, perhaps making it
clear, using financial reference points, the limit beyond which an act ceases to be "trivial".

As regards the corrupt persons, it would seem desirable that the obligation to provide for penal
sanctions should not extend right down to the lowest ranks in the undertaking's structure. The use of
non-penal sanctions could be appropriate to acts of corruption concerning persons who are not
members of the administrative or management bodies and do not have any other decision-making
powers within the undertaking.

In the light of the above, the Italian delegation wishes to put forward the attached proposal.
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CORRUPTION IN THE PRIVATE SECTOR

PROPOSAL BY THE ITALIAN DELEGATION
concerning the definition of corruption in the private sector
and the obligation on the Member States to designate it a criminal offence

Article 1
Definitions

For the purposes of this [...], “undertaking" shall mean any person or entity, whether national or foreign,
deemed to be private under the relevant national law and carrying on a business activity on a non-occasional
basis.

Article 2
Passive corruption in the private sector

For the purposes of this [...], the deliberate action of an employee or an agent of an undertaking or a member
of the undertaking's administrative or management body who, directly or through an intermediary, requests
or receives an economic advantage of any kind whatsoever for himself or for a third party, or who accepts
the promise of such advantage, for him to act or refrain from acting, in breach of his professional duties, in a
way that is harmful or likely to be harmful to the capital interests of the undertaking or infringes the rules of
fair competition, shall constitute passive corruption in the private sector.

Article 3
Active corruption in the private sector

For the purposes of this [...], the deliberate action of a person who promises or gives, directly or through an
intermediary, an economic advantage of any kind whatsoever to an employee or an agent of an undertaking
or a member of the undertaking's administrative or management body for himself or for a third party for him
to act or refrain from acting, in breach of his professional duties, in a way that is harmful or likely to be
harmful to the capital interests of the undertaking or infringes the rules of fair competition, shall constitute
active corruption.
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Article 4
Criminal liability

Notwithstanding Article 5(2), each Member State shall adopt the necessary measures to ensure that acts of
corruption in the private sector as described in Articles 2 and 3 constitute criminal offences.

Article 5
Penalties

1.  Each Member State shall adopt the necessary measures to ensure that acts of corruption in the private
sector as described in Articles 2 and 3, as well as complicity and incitement relating to such acts, are
punishable by effective, proportionate and dissuasive criminal penalties, including, at least in serious
cases, penalties involving deprivation of liberty which can give rise to extradition.

2. However, for acts of corruption in the private sector, a Member State may prescribe penalties other
than penal sanctions in the following cases:

(@) where the undertaking in which the employee, agent or member of the administrative or
management body who requested or received the economic advantage or to whom it was
given or promised is not a company coming within the scope of Directive 77/91/EEC of
13 December 1976 (*);

(b) where the person who requested or received the economic advantage or to whom it was given or
promised is not a member of the administrative or management board or a person who has
other decision-making powers within the undertaking;

(©) in trivial cases of corruption, which do not present any aspects of particular gravity under its
national legislation.

3. For the purposes of paragraph 2(c), the corruption may not, however, be deemed trivial in the cases
envisaged in Article 2(b) and Article 3(b) if it concerns the acquisition of commercial goods or
services with a total value of more than ECU 50 000.

[Here follow the provisions concerning the responsibility of legal persons, jurisdiction and judicial
cooperation.]

() OJNoL 26,31.1.1977, page 1.
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