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1. Adoption of the agenda

The Working Party adopted the agenda given in Telex No 3869 of 1 October 1997.

2.  Further examination of the draft Convention on jurisdiction, recognition and enforcement
of judgments in matrimonial matters

— completion of the examination of the provisions on jurisdiction
= Articles 1 to 12
(10804/1/97 JUSTCIV 66 REV 1)

— recognition and enforcement of judgments
(9077/97 JUSTCIV 54)

The Working Party continued its discussion of the provisions on jurisdiction and of
Article 13.

A summary of the outcome of its proceedings is given in 11626/97 JUSTICIV 78. To
clarify the progress of work, a more detailed account is given below to flesh out that
document.

11592/97 ani/JF/ig EN
DG H i 1



Article 1
With regard to this Article

- the United Kingdom and Finnish delegations entered reservations on the form in which
child custody was included in the Convention;

- the Portuguese delegation would have preferred to delete the second part of paragraph
2 but could accept the text as set out in 10804/1/97 JUSTCIV 66 REV 1.

It was agreed that the explanatory report would specify that:

- in paragraph 1 the concept of parental responsibility was that used in the legal systems
of the Member States where that responsibility was being examined. The concept
should include custody of children and right of access. In addition, it would in general
cover the attribution and exercise of parental responsibility;

- the proceedings mentioned in paragraph 2 were the administrative proceedings officially
recognized in a Member State.

Article 3

The Portuguese delegation asked for the explanatory report to specify that this Article
conferred jurisdiction on a Member State to exercise jurisdiction in matters of parental
responsibility in compliance with the legal system of each Member State. Thus, in some
Member States, applications concerning the dissolution (or loosening) of the marriage bond
and parental responsibility would be examined by different courts.

With regard to paragraph 3(b}, it was noted that the explanatory report would specify that,
given its nature, the decision on parental responsibility could always be reviewed if the
circumstances on which it was based were found to have altered.

Article 6

Delegations were asked to send the rapporteur their lists of national courts which could be
called on under this Article.

Article 7
The Finnish delegation wanted it specified that this Article applied only to applications for

divorce, legal separation or marriage annulment. The Working Party did not agree and
considered that it should apply in all situations covered by Article 1.
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Article 10a

(a)

(b)

(c)

Commission solution

The Working Party considered the draft meeting document tabled by the Commission,
focusing especially on dependent actions (see 11152/97 JUSTCIV 70).

Some delegations welcomed the solutions proposed by the Commission. It was noted,
in particular, that this approach would afford a degree of flexibility and greater legal
security.

However, a number of delegations considered that when cross petitions for the
dissolution (or loosening) of the marriage bond were brought in different Member States,
the principle should be established that any court other than the court first seised would
stay its proceedings until the jurisdiction of the court first seised had been established.
The arguments for this approach were that:

— it concentrated litigation in the same court;

—~ it established an easily applicable criterion;

- it avoided a proliferation of proceedings and a race to the courts, particularly where
the first action was an application for legal separation (or divorce) and the other
brought in another Member State was an application for divorce (or marriage
annulment);

- the system proposed by the Commission representative would encourage the
dissolution of marriage.

Finnish proposal

The Working Party briefly considered the proposal tabled by the Finnish delegation (see
11261/97 JUSTCIV 73), which was supported by the Swedish delegation. As a result
of the Working Party's discussion, both delegations were able to support the solution
proposed by the Presidency, except for paragraph 3 (see comments under (c)).

Presidency's solution

The Presidency tabled the proposal for Article 10a set out in the Annex. In a spirit of
compromise, delegations endorsed this solution in principle, with one or two textual
amendments, preferring in particular the second alternative for paragraph 2 of the draft
Article. The Portuguese delegation entered a scrutiny reservation on the whole Article.
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With regard to paragraph 3, however:
— the Spanish delegation had doubts;

— the Swedish and Finnish delegations entered substantive reservations on
paragraph 3, although they could accept paragraphs 1 and 2. The reservations arose
from the fact that legal separation and annulment were unknown in the Finnish and
Swedish legal systems, which meant that other Member States' courts could not
decline jurisdiction in favour of their courts, thereby creating negative discrimination
in terms of /lis pendens.

in view of these arguments, the Presidency said that alternative solutions might have to
be considered, including scrapping paragraph 3 and, if necessary, including a provision
on recognition.

Article 11

Several delegations were uneasy about retaining Article 11 (related actions), largely
because of the difficulties involved in determining which cases this provision might
cover in practice.

The Presidency proposed that it be kept, particularly in order to cover all potential cases.
In addition, paragraph 3 of Article 10a (dependent actions) provided that the rules on
related actions could apply to the situations referred to in that Article. The Finnish
delegation entered a scrutiny reservation on keeping Article 11.

The Working Party agreed to return to this point later.

Article 12 (provisional and protective measures)

Following discussion of Article 12 as set out in 10804/1/97 JUSTCIV 66 REV 1,
the Presidency tabled the following compromise text:

"In urgent cases, the provisions of this Convention shall not prevent the courts of a
Member State from taking such provisional, including protective, measures in respect of
persons or assets in that State as may be available under the law of that Member State,
even if, under this Convention, the court of another Member State has jurisdiction as to
the substance of the matter."

The point was made in this connection that this Article should not be interpreted as
creating a new forum if no such possibility existed under national law. Furthermore,
such provisional or protective measures should be construed in the context of provisions
relating to jurisdiction and not in terms of the recognition of such measures in other
Member States.

The Italian delegation entered a scrutiny reservation, as it wanted the text to state that
the measures taken should in every case be compatible with the scope of the
Convention in relation to subject matter as set out in Article 1.
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Article X

Several delegations (D/P/E/F/B/L and FIN) entered reservations on the Presidency's
proposed version of this Article on the grounds that the Convention should not cover
"children of the family" as understood in English law. They sought the deletion of this
provision.

The United Kingdom delegation considered that parental responsibility for "children of
the family" should be dealt with under the Convention on the same terms as for
biological or adoptive children. It therefore entered a reservation on this Article.

Article 13(3)

On a suggestion from the Belgian delegation the Working Party agreed that an addition
should be made to paragraph 3 to the effect that the authentic instruments and
settlements mentioned should also be recognized under the same conditions as the
other judgments referred to in paragraph 1.

In addition, given that some such instruments might concern, for example, child custody
decisions taken by a Member State's administrative authorities, the conditions for
recognition and enforcement should be those laid down in the Convention. Accordingly
the last sentence of paragraph 3 in 9077/97 JUSTCIV 54 should be deleted.

The ltalian delegation entered a scrutiny reservation on this paragraph, which it believed
could be deleted.

Provision for amendments following the revision of the Brussels and Lugano
Conventions

Some clauses of the draft Convention, such as those to do with /is pendens and
provisional measures, which reproduce the wording of the Brussels Convention, are
likely to be amended as a result of the revision of the Brussels and Lugano Conventions.

In the interests of simplifying any future amendment of those provisions, the Presidency
had suggested considering the possibility of a simplified procedure for such
amendments, by decision of the Council, without requiring them to be ratified by
national Parliaments.

Some delegations (in particular D/NL and E) were against this solution, as it would cause
legal problems for them, and in some cases even constitutional ones.
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Other business

- exchange of views on the Commission factual working paper drawn up with a view
to the meeting with CCEE Ministers (Structured Dialogue) on 5 December 1997

Delegations had an opportunity to comment on the Commission's working paper.

The Presidency announced that CCEE representatives would attend the Working Party's
meeting in early November 1997 to prepare for the Council meeting with the CCEE in
the framework of the Structured Dialogue.
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ANNEX
GENERAL SECRETARIAT
OF THE COUNCIL
Directorate-General H (JHA) Brussels, 14 October 1997
Justice and Home Affairs

MEETING DOCUMENT

Working Party on Extension of the Brussels Convention
(Brussels, 14 and 15 October 1997}

PRESIDENCY PROPOSAL

Draft Convention on jurisdiction, recognition and
enforcement of judgments in matrimonial matters

Article 10a

1.  Where proceedings for divorce, legal separation and marriage annulment not involving
the same cause of action but between the same parties are brought before courts of
different Member States, any court other than the court first seised shall of its own
motion stay its proceedings until such time as the jurisdiction of the court first seised is
established.

2.  Where the jurisdiction of the court first seised is established, any court other than the
court first seised shall decline jurisdiction in favour of that court.

Alternative 1

Where jurisdiction is so declined, the action shall be brought before the court first
seised.

Alternative 2

In that case, the action brought before any court other than the court first seised shall
[may] be brought by the most interested party before the court first seised.

3. The preceding paragraphs shall not apply where the law of the court first seised does
not permit rulings in the proceedings instituted before the other court. In that case
Article 11 shall apply.
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