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Introduction

The Presidency reminded the delegations that subsequent to the signing of the Treaty of
Amsterdam (2 October 1997) the COREPER decided at its meeting on 16 October 1997
to set up two working groups with the task to integrate the Schengen acquis into the
framework of the European Union: the Working Group on the Schengen Acquis and the

Schengen - Norway/Iceland Working Group.

On the basis of Article 6 of the Protoco/ integrating the Schengen acquis into the
framework of the European Union (hereinafter referred to as the "Schengen Protocol”) the

Schengen - Norway/Iceland Working Group will have to prepare two agreements:

The first agreement will have to be concluded by the Council deciding with 13 members
together with Norway and Iceland, determining the procedures for the association of these
two States in the light of the implementation of the Schengen acquis and its further
development including the financial consequences. According to Article 6 of the Schengen
Protocol Iceland and Norway shall be associated on the basis of the Cooperation
Agreement of 19 December 1996 between the Contracting Parties to the Schengen
Agreement and to the Schengen Convention and the Republic of Iceland and the Kingdom
of Norway on the abolition of controls on persons at their common borders (hereinafter

referred to as the "1996 Agreement”; Document SCHENGEN 2, 11780/97).

12456/97 OS/tb EN

DGH



A separate agreement will have to be concluded by the Council deciding with its 15
members with Norway and Iceland for the establishment of rights and obligations between
Iceland and Norway on the one hand and the United Kingdom and Ireland on the other, in

domains of the Schengen acquis which apply to these four States.

Declaration No. 47 adopted by the Intergovernmental Conference states that the High
Contracting Parties agree to take all necessary steps so that these two agreements may
enter into force on the same date as the date of entry into force of the Treaty of

Amsterdam.

In Document SCHENGEN 3 (11811/97, dated 30 October 1997) the Presidency proposed
examining first the institutional arrangements to ensure an appropriate level of participation
by Iceland and Norway in Council proceedings (especially with regard to Article 2 of the

1996 Agreement).

Secondly, when defining the Schengen acquis, the relevant provisions of Community law
and other rules applicable between the EU Member States which have replaced the
provisions of the Schengen acquis in the meantime should also be taken into account. With
regard to this question the Presidency prefered to wait for the Working Group on the

Schengen Acquis to make further progress in its discussions.

Furthermore, miscellaneous questions (for instance what will happen if Iceland and/or
Norway do not accept Community or Union decisions replacing or developing the Schengen

acquis) will have to be discussed.

Finally, at a later date and at an appropriate level the question of the procedure to be

followed for conclusion of the two agreements should be examined.

The Presidency will regularly inform Norway and Iceland about the progress made in the

working group.

The delegations agreed on the before mentioned working method proposed by the

Presidency.
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General discussion

The Presidency suggested that first a general discussion and an exchange of views should

take place.

The Representative of the Commission agreed to discuss the institutional aspects first,
because the determination of the scope of the agreements the Schengen - Norway/Iceland

Working Group cannot move faster than the Working Group on the Schengen Acquis.

For Sweden, Finland and Denmark (not only members of the Schengen co-operation and
the European Union, but also of the Nordic Passport Union) the starting point for the
discussions has to be the Nordic Passport Union and the 1996 Agreement. Together with
Article 6 of the Schengen Protocol, the 1990 Schengen Implementation Act, Declaration
No. 47 and the provisions of the Treaty of Amsterdam which relate to the Nordic Passport
Union, they form the basic elements for the future work. The Finish delegation wanted
the Schengen - Norway/lceland Working Group to move rather swiftly to negotiations with
Norway and Iceland, while the Danish delegation questioned whether there could be an

open mandate to contact these two countries.

Institutional aspects

In the Annex to SCHENGEN 3 the Presidency made proposals with regard to the
institutional aspects. Under Article 2 (1) and (2) of the 1996 Agreement, Iceland and
Norway will participate in all meetings of the Schengen bodies (including the Executive
Committee), will be free to express their opinions and concerns and to submit proposals,
but without the right to vote. Article 2 (1) of the Schengen Protocol states that from the
date of entry into force of the Treaty of Amsterdam, the role and the functions of the
Executive Committee are taken over by the Council of the EU. With regard to the question,
whether it will be possible for Iceland and Norway to take part in the meetings of the
Council, the COREPER etc. and to submit proposals, the Presidency presented three

models:

(a) Participation in Council, COREPER and working party meetings as observers.
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(b}

(c)

Use of the existing institutional structures of the European Economic Area Agreement

(EEA Council and EEA Joint Committee).

Establishment of an Association Council and Joint Committees separate from the

EEA.

The Swedish, Finish, Danish, British, Austrian, German delegations and the Representative

of the Commission wanted to keep all options open. The British, Austrian and German

delegation did not have any preferences for the time being.

(a)

Observer status

The Swedish and Danish delegations have shown some preference for model (a).

The Swedish delegation argued that proposal (a) (without using the word "observer”)
would be the best solution, but was open to other solutions. The Danish delegation
prefered either proposal (a) or proposal (b). The Danish delegation pointed out that
for Norway and Iceland participation in the decision making process, especially the
right to submit proposals, will be decisive. Both delegations proposed to consult

Norway and Iceland on this matter.

In the opinion of the Finish delegation the participation of Norway and Iceland as

observers in the EU Council would be legally possible.

According to the French and Greek delegations this model would create a precedent
in the organization of the Council proceedings which the Council has always wanted
to avoid (except in the specific case of accession). In the opinion of the French
delegation and the Representative of the Commission this model would also

jeopardize the balance of the institutions of the European Union.
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(b)

The German delegation noted that, as explained in Document SCHENGEN 3,
participation in Council meetings as observers does not include the right to submit
proposals. Nevertheless Norway and Iceland could try - on the basis of Article 2 of
the 1996 Agreement and Article 6 of the Schengen Protocol - to obtain the right to

submit proposals.
At the request of the Presidency the Council Legal Service pointed out that unlike in
other international agreements the TEU and the TEC do not contain any provisions on

observership and therefore might have to be amended.

Extension of the EEA Agreement

The Greek and Dutch delegation favoured model (b).

The Dutch delegation argued that it would not make sense that the EEA Agreement
covers one part of the TEC, while with questions concering Title IV TEC will be
discussed in a different system. Creating a sui generis system could also endanger

the unity of the framework of the European Union.

At the request of the Presidency the Council Legal Service pointed out that certain
parts of the Schengen acquis (in particular the trade in precursors) are already
covered by the EEA Agreement. Other parts may be brought within its ambit (e.g. the
directives on firearms and on data protection). In case it would be decided to
conclude a separate agreement, a solution has to be found for the issues covered by

the EEA Agreement.

The German, Austrian, Finish, Belgian, Spanish, French delegations and the

Representative of the Commission argued against model (b).
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The German and Austrian delegation argued that it takes quite a long time till the EEA
Council decides to accept the EU Council decisions. Unlike Art. 10 {3) of the 1996
Agreement stating that if Norway and Iceland do not accept an act of the Executive
Committee, this shall be deemed to be denunciation, the EEA Agreement provides
several avenues for finding a solution. But in the areas concerned in the 1996
Agreement sometimes quick decisions have to be taken. Furthermore both
delegations argued that this model will overburden the framework of the EEA and will

result in institutional discussions within the EEA.

For the Austrian delegation the experiences made in the EEA Council and the
Association Councils with the CEEC were not encouraging. In its opinion the basic
question to be asked is whether Norway and Iceland should at all participate in
decision-shaping. The Austrian delegation argued for Joint Working Groups, in which
Norway and Iceland might have to leave the room when the EU Member States

decide so.

In the opinion of the Finish delegation the extension of the EEA Agreement would be

also rather difficult.

The Belgian, Spanish and French delegations argued that the question what to do

with Liechtenstein cannot be solved that easily.
The Representative of the Commission pointed out that the extension of the EEA
Agreement would lead to a different equilibrium in the EEA system and therefore

prefered to work out a sui generis model.

(c) Sui generis model

The Belgian, Spanish, French, Italian, Portuguese delegations and the Representative

of the Commission prefered model (c).

The Belgian delegation prefered an Association Council similar to the EEA Council.
This Association Council could meet before and after the reunions of the EU Council
and the COREPER. In its opinion this solution would guarantee that the ultimate

decision making remains in the EU Council.
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As a general remark, the Spanish delegation questioned whether the Schengen co-

operation should kept intact under the 3rd pillar.

The Italian delegation wanted to study this issue in more detail.

The Portuguese delegation asked the Council Legal Service to provide a report on

Article 6 of the Schengen Protocol and Article 300 TEC (ex Article 228 TEC).

With regard to the question whether Norway and Iceland should be able to submit
proposals, the Austrian delegation asked to take into consideration that under Title
VI of the TEU Member States share the right of initiative with the Commission and
that this is also the case in the new Title IV TEC (Visas, Asylum, Immigration and
Other Policies Related to the Free Movement of Persons). Only after a period of five
years following the entry into force of the Treaty of Amsterdam the Commission will
have the exclusive right of initiative (Article 67 (2) TEC). They argued that Norway
and Iceland might be given the same right of initiative as are vested in the Member

States.

The Council Legal Service made the point that this might also amount an amendment
of the TEC and TEU.

The Presidency concluded that a system has to be found fully safeguarding the rights
of Norway and Iceland with regard to Article 2 of the 1996 Agreement. Nevertheless,
before starting talks with Norway and Iceland, the EU Member States will have to
agree on a model for the association with Norway and Iceland. The third model
mentioned above appeared to be the solution favoured by most delegations. The
Presidency prefered either model (b) or (c). For the next meeting on 25 November
1997 the Presidency will prepare a draft proposal pointing out at the way in which

Norway and Iceland can be associated while keeping the institutional balance.

12456/97
DG H

OS/tb EN



