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By letter of 22 September 1997 the Council consulted Parliament, pursuant to Article K.6, second 
paragraph, of the EU Treaty, on the draft joint action on making corruption in the private sector a 
criminal offence (10017/97 - C4-0478/97 - 97/0914 (CNS)) 

At the sitting of 1 October 1997 the President of Parliament announced that he had referred this 
draft to the Committee on Civil Liberties and Internal Affairs as the committee responsible and the 
Committee on Legal Affairs and Citizens' Rights for its opinion. 

At its meeting of 15 September 1997 the Committee on Civil Liberties and Internal Affairs had 
appointed Mr Rinaldo Bontempi rapporteur. 

It considered the draft joint action and the draft report at its meetings of 8/9 October, 20 October 
and 3/4 November 1997. 

At the last meeting it adopted the draft legislative resolution unanimously. 

The following took part in the vote: d'Ancona, chairman; Wiebenga, vice-chairman; Bontempi, 
rapporteur; Berger (for Crawley), Buffetaut, Cederschiold, Colombo Svevo, Deprez, Goerens, 
Lindeperg, Matikainen (for De Esteban Martin), Mohamed Ali, Nassauer, Orlando, Pirker, Pradier, 
Roth, Schaffner, Schmid, Schulz, Terron I Cusi, Wemheuer (for Elliott) and Zimmermann. 

The Committee on Legal Affairs and Citizens' Rights decided on 14 October 1997 not to deliver an 
opinion. 

The report was tabled on 5 November 1997. 

The deadline for tabling amendments will be indicated in the draft agenda for the relevant part­
sessIOn. 
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A 
LEGISLATIVE PROPOSAL 

Draft joint action on making corruption in the private sector a criminal offence ( 10017/97 - C4-

0478/97 - 97/0914(CNS» 

The proposal is approved with the following amendments: 

Text proposed by the Council 

(I) OJ No C 221,19.7.1997, p. 11. 
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Amendmenls by Parliamenl 

(Amendment 1) 

Recital Sa (new) 

HAVING REGARD to the Second Protocol 

adopted by the Counci I on 19 June 1997, to 

the Convention on the protection of the 
European Communities' financial ioterestsC); 

(Amendment 2) 
Recital 7a (new) 

WHEREAS the 21 s1 Conference of Emopean 
Ministers of Justice adopted a resolution on 
the links between corOlption and Organized 

Crime in Itme 1997 in Prague: 

(Amendment 3) 

Recital 8a (new) 

- 4 -

WHEREAS the link between organized crime 
and corOlption threatens fundamental 

principles of the European I Jnion such as the 
plmalist democracy, the OIle of law and the 
respect for human rights and hinders 

economic development, endangers the 

stabil ity of democratic institutions and the 
moral foundations of society· 
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(Amendment 4) 

Recital 9 

Taking account of the fact that the Presidency 

has sOllght the opinion of the European 
Parliament in accordance with Article K.6 of 
the TEU, 

Whereas the Presidency has consulted the 

European Parliament. in accordance with 
Article K.6 of the TEU, 

1. 

2. 

(Amendment 5) 

Article 1 (1) subparagraph 1 

To assist the fight against corruption, 
each Member State shall undertake in 
accordance with the procedll[e laid 

down in Article 2 to offer effective 

j ud icial cooperation in connection 

with offences based on the following 
conduct and to ensll[e that such 

conduct is punishable by effective, 
proportionate and dissuasive criminal 
penalties and at least in serious cases, 

by penalties involving deprivation of 
I iberty which can give rise to 

extrad ition· 

1. 

(Amendment 6) 

Article 1 (2) 

It shall be necessary for the conduct 
described in points (a) and (b) of 

paragraph 1 to have been intentional 
and to have occurred in the course of 

a business activity. 

2. 

To assist the fight against corruption. 
each Member State shall take the 
necessary measll[es to ensll[e that the 
conduct described in points (a) and (b) 

is made a criminal offence: 

It shall be necessary for the conduct 
described in points (a) and (b) of 

paragraph 1 to have been intentional 
and to have occurred in the course of 

a business activity with aCIllal 
damages directly referrable to the 
conduct above. 
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3. 

(Amendment 7) 
Article 1 (2a) (new) 

2a.. Each Member State shall take the 

necessary measures to ensure that the 

conduct referred to in points (a) and 

(b) of paragraph 1, and participating in 
and instigating the conduct JO 

question, are punishable by effective 
proportionate and dissllasive criminal 

penalties, inclllding, at least in serious 

cases penalties involving deprivation 

of liberty which can give rise to 

extradition 

(Amendment 8) 

Article 1 (3) 

Each Member State shall ensure that 

legal persons may be held criminally 

or administratively liable for offences 

on behalf of a legal person 10 

accordance with procedures to be laid 

down in national law Such liability ill] 

the part of the. legal person shall be 
without prejudice to the criminal 

liability of the natural persons who 

were the perpetrators of the offences 

or their accomplices 

3. Each Member State shall ensure that 

legal persons (as defined in Article 1 
(d) of the Second Protocol to the 

Convention on the protection of the 
European Communities' financial 

interests) may be held criminally or 

administratively liable for offences 

committed for their benefit by any 

person acting either individually or as 
part of an organ of the legal person, 

who has a leading position within the 

legal person based on 

- a power of representation of the 

legal person or 
- an authority to take decisions on 

behalf of a legal person or 

an authority to exercise control 

within the legal person 

as well as for involvement as 
accessories or instigators in such 

offences 

Such liability of a legal person shall 
not exclude criminal proceedings 

against natural persons who are 
perpetrators instigators or accessories 
in the offences 
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(ij) 

5... 

1. 

(Amendment 9) 
Article 1 (4) (ij) 

outside the. territory of one of the 
Member States by one of its nationals 
or in the course of a business activity 
carried out by any undertaking or 
association that has its head office in 
the. territory of a Member State 

(ij) 

(Amendment 10) 
Article 1 (5) 

outside its territory by one of its 
nationals or by any undertaking or 
association that has its head office in 
its territory. 

Jurisdiction pursuant to paragraph 4 
may be subject to specific conditions 
such as denunciation by the victim 

Deleted 

(Amendment 11) 
Article 2(1) 

During the year following the entry 
into force of this Ioint Action 
appropriate proposals fill: 
implementing it shall be submitted by 
each Member State for examination by 
the competent authorities with a view 
to adoption. 

l. During the year following the entry 
into force each Member State shall 
bring forward appropriate proposals 10 
implement this Ioint Action for 
consideration by the competent 
authorities with a view to their 
adoption. 

(Amendment 12) 
Article 2(3) (new) 

1. The introduction of this joint action 
shall be assessed annually by the 
COllncil The European Parliament 
shall be informed of the results of that 
assessment 
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(Amendment 13) 

Article 3 (new) 

Article 3 

The COllrt of Justice of the Ellropean 

Commllnities shall have jmisdiction to give 

preliminary mlings on the yalidity and 

interpretation of this joint action 

(Amendment 14) 

Article 4 (new) 

- 8 -

Article 4 

This Joint Action shall he pllblished in the 

Official JOllrnal It shall enter into force on the 

day of its publication 
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DRAFT LEGISLATIVE RESOLUTION 

Legislative resolution embodying Parliament's opinion on the draft joint action on making 
corruption in the private sector a criminal offence ( 10017/97 - C4-0478/97 - 97/0914(CNS» 

(Consultation procedure) 

The European parliament, 

having regard to the Council proposal 00017/97 - 97/0914(CNS)), 

having been consulted by the Council pursuant to Article K.6, second paragraph, of the 
Treaty on European Union (C4-04 78/97), 

having regard to Rule 58 of its Rules of Procedure, 

having regard to the report of the Committee on Civil Liberties and Internal (A4-0348/97), 

1. Approves the Council proposal, subject to Parliament's amendments; 

2. Calls on the Council to notify ParI iament should it intend to depart from the text approved 
by Parliament; 

3. Instructs its President to forward this opinion to the Council and Commission. 
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B. 
EXPLANATORY STATEMENT 

The action plan to combat organized crime and its sixth recommendation 

The European Council in Dublin (13 and 14 December 1996) appointed a High Level Group to 
develop a coherent and coordinated policy for the European Union in the fight against organized 
crime and to draw up a comprehensive 'Action plan to combat organized crime' with specific 
recommendations and realistic timetables. The action plan was adopted by the Justice and Home 
Affairs Council on 28 April 1997 and by the European Council in Amsterdam on 17 June 1997(1). 

In addition to an introduction. the action plan consists of 15 political guidelines and a detailed action 
plan with 30 specific recommendations intended to translate the guidelines into practical action. 
Parliament will be adopting a position on this action plan in general in a separate report. 

Under Luxembourg's Presidency the Council started work in July 1977 on the detailed 
implementation of some of the recommendations. It is now consulting Parliament pursuant to 
Article K.6, second paragraph, of the Treaty on European Union on the basis of the draft Joint 
Action on making corruption in the private sector a criminal offence. The Council of Justice and 
Home Affairs Ministers intends to adopt this Joint Action on 3 and 4 December 1997. 

The draft Joint Action is intended to implement recommendation 6 in Chapter II of the action plan 
('Prevention of organized crime') . Recommendation 6 says: 

'A comprehensive policy against corruption should be developed. taking into account the 
work already carried out also in other international fora , in order to enhance the 
transparency in public administration. at the level of both the Member States and the 
Communities (see political guideline No 13), This policy should primarily focus on elements 
of prevention. addressing such issues as the impact of defective legislation. public-private 
relationships. transparency of financial management. rules on participation in public 
procurement. and criteria for appointments to positions of public responsibility. etc. It 
should also cover the area of sanctions. be they of a penal . administrative or civil character, 
as well as the impact of the Union's policy on relations with third States. 

Target date: mid 1998. 

Responsible: Commission/Council/Member States. ' 

The draft joint action on making corruption in the private sector a criminal offence 

The draft joint action of 30 July 1977. which has been forwarded to the European Pari iament for 
consultation. contains a preamble and two articles: 

Article 1 contains the objective of this joint action, a definition of the offences and 
jurisdictional arrangement; essentially. it obliges the Member States to offer effective 
judicial cooperation on the basis of two precisely defined forms of conduct - active and 

(I) OJ C 251,15.8.1997. p. 1 
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passive corruption in the context of (private) commercial activities in countries of origin or 
elsewhere, including the liability of legal entities. The conduct should be punishable by 
effective, proportionate and dissuasive penalties involving, in serious cases at least, 
deprivation of liberty which can give rise to extradition. 

Article 2 obliges the Member States to submit to its competent legislative bodies within a 
year after the entry into force of this joint action appropriate proposals for implementing it. 
If , for whatever reason. a Member State is unable to do so it should at least take measure 
to endure smooth cooperation with other Member States (even if the conditions of double 
criminality are not fulfilled). 

Parliament's position 

It was only recently, on 10 June 1997, that the 21st Conference of European Ministers of Justice in 
Prague explicitly pointed to the dangers of the link between corruption and organized crime. Each 
of these types of crime taken in isolation represents a threat to numerous fundamental freedoms in 
democratic societies based on the rule of law; taken together they significantly increase the threat. 
Accordingly, it is necessary and sensible for the 'Action plan to combat organized crime' to tackle 
the many problems which arise in connection with corruption. 

The European Union has recently adopted a number of measures to prevent and to combat 
corruption in the public sector within the Union (e.g. the Protocol of 27 September 1996 to the 
Convention on the protection of the European Communities' financial interests(l) and the 
Convention of 26 May 1997 on the fight against corruption involving officials of the European 
Communities or officials of member States of the European Unione)). However, there is still a 
considerable need for legislative and practical action, in particular in those areas where corruption 
harms the interests of citizens of the European Union. As the Commission sets out in detail in its 
communication of 21 May 1997 on a Union policy against corruption(,), the prevention of 
corruption in the private sector is of increasing importance for the European Union because it throws 
up a number of problems in addition to the usual negative aspects of corruption. For example, it 
hanns the financial interests of the European Union, undermines decision-making processes, falsities 
and distorts competition and also has a detrimental effect on policy towards third countries and 
prevents transparency and openness in international trade. 

Accordingly, the rapporteur welcomes the objective of the Council proposal in principal because 
the fight against corruption in all its manifestations must be waged at all levels. It is totally 
incompatible with the principle of free competition for individual businesses to use bribes in the 
course of their commercial activities to gain a competitive advantage over competitors who do not 
use such practices. Since free competition is a basic element in economic activities in the European 
Union, the Union must endeavour to stop forthwith the distortion of competition involved in 
corruption in the private sector. This includes purring an immediate stop to encouragements to active 
corruption in commercial activities which still exists in some Member States (e.g. the tax 
deductibility of bribes)' However. avoiding corruption in the private sector involves not only 
removing any encouragement to active corruption; what is also needed within the European Union 

(I) OJC313,23.10.1996.p.1 
(2) OJ C 195,25.6.1997. p. 1 
(1) COM (97)0 192 final 
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is for persons and legal entities continuing in this conduct, even when the incentives have been 
removed, to be placed at a disadvantage. This 'negative inducement' should be accompanied by the 
threat of effective, proportionate and deterrent penalties in all Member States to provide adequate 
support for motivation to engage in fair competition. 

It is absolutely essential, particularly in the context of free competition, to create a common 
understanding within the Union - to avoid the risk of unequal penalties in the Member States - on 
undesirable behaviour (by creating a standard definition) and on common rules on types of penalties. 
Accordingly, it will not suffice simply to refer (as the introductory sentence of Article 1 (1) of the 
Joint Action does) to 'effective judicial cooperation'; instead, in each Member State corruption 
should be made a separate offence and the undesirable conduct must be accompanied by 
approximately the same risk - which creates approximately the same level of protection for potential 
victims. It is unacceptable, then. for jurisdiction on taking action against the offences to differ from 
one Member State to another (for example, by the fact that in some Member States prosecution 
depends on a complaint being lodged by the victim) . 

As far as what constitutes a criminal offence is concerned, a reference to immediate damage needs 
to be made in order to make explicit the disruptive nature of the undesirable conduct and to limit 
the scope of the new offence by referring to immediate and tangible damage. By contrast, it is 
necessary to extend the offence not only to the immediate perpetrator but also to those who incite 
the perpetrator to commit the offence or who aid and abet it in any other way. 

As far as the criminal liability of legal entities is concerned, it would be more appropriate - both in 
defining the offence and in establishing the conditions under which it is punishable - to take a lead 
from the Second Protocol of the Convention on the protection of the European Communities' 
financial interests(l}. In what is, in any case, an extremely complex area of criminal justice, it is 
important to avoid a situation where there are differences within the European Union in interpreting 
the concept and differences in what constitutes an offence as far as legal entities are concerned . 

It is very important that the Member States fulfil the obligations contained in this Joint Action, 
which means that an assessment is needed. Accordingly, the Council is to assess the implementation 
of the Joint Action annually, and inform the European Parliament of the results of that assessment. 

The jurisdiction of the Court of Justice of the European Communities is not covered by the Joint 
Action. However, the Court needs to be given jurisdiction for this Joint Action at least to the extent 
that it will have jurisdiction, pursuant to the Amsterdam Treaty, for implementing measures which 
are agreed after it enters into force. 

In conclusion, the rapporteur welcomes the Council's choice of legal instrument, in particular 
because - in contrast to a convention - a Joint Action is much less cumbersome, thereby permitting 
speedier transposition and implementation of the provisions contained in it. 

(I) OJ C 221,19.7.1997, p. 11. 
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