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By letter of 22 September 1997 the President of the Council of the European Union consulted the
European Parliament, pursuant to Article K 6(2) of the EU Treaty, on the draft Joint Action adopted
by the Council on the basis of Article K.3 of the Treaty on European Union on making it a criminal
offence to participate in a criminal organization in the Member States of the European Union
(10407/97 - C4-0480/97 - 97/0913(CNS)).

At the sitting of 1 October 1997 the President of the European Parliament announced that he had
referred the draft Joint Action to the Committee on Civil Liberties and Internal Affairs as the

committee responsible and to the Committee on Legal Affairs and Citizens' Rights for its opinion.

At its meeting of 15 September 1997 the Committee on Civil Liberties and Internal Affairs had
appointed Mr Leoluca Orlando rapporteur.

The Committee on Civil Liberties and Intemal Affairs considered the draft Joint Action and the draft
report at its meetings of 8/9 October, 20 October and 3/4 November 1997.

At the last meeting it adopted the draft legislative resolution by 22 votes to one with one abstention.
The following took part in the vote: d'’Ancona, chairman; Wiebenga, vice-chairman; Orlando,
rapporteur; Berger (for Elliott), Bontempi, Buffetaut, Cederschiéld, Colombo Svevo, Crawley,
Deprez, Goerens, Lindeperg, Matikainen (for De Esteban Martin), Mohamed Ali, Nassauer, Pirker,
Pradier, Roth, Schaffuer, Schmid, Schulz, Terron I Cusi, Wemheuer (for Ford) and Zimmermann.

The Committee on Legal Affairs and Citizens' Rights decided on 14 October 1997 not to deliver an
opinion.

The report was tabled on 5 November 1997.

The deadline for tabling amendments will be indicated in the draft agenda for the relevant part-
session..
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A

LEGISLATIVE PROPOSAL

Draft Joint Action adopted by the Council on the basis of Article K.3 of the Treaty on
European Union on making it a criminal offence to participate in a criminal organization in
the Member States of the European Union (10407/97 - C4-0480/97 - 97/0913(CNS))

The Draft was adopted with the following amendments:

Counal text

Amoendmaents

(Amendment 1)
Recital 1

Whereas the Council considers that the
seriousness and development of certain forms
of mternational crime require strengthening of
cooperation between the Member States of the
European Union;

Whereas the seriousness and development of
certain forms of national and international
crime yrgently require strengthening of
cooperation between the Member States of the
European Union,

(Amendment 2)
Recital 3

... to guarantee a fair trial;

... to guarantee a fair trial within a reasonable
time;

(Amendment 3)

Recital 4
Whereas  cooperation must  also  be
r r lving for
accession and the FEuropean Union's

DOC_ENWRR\336\339366

transatlantic partners;
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(Amendment 4)
Recital §

Reiterating the need for measures goveming

h ph

lw

comply with the requirements of the

Convention on  Human Rights and

the

pringiples of the rule of law;

(Amendment 5)
Article 1(1)

. with a view to acting in concert to commit
crirues or other offences, in particular drug
trafficking, trafficking in human beings and
terrorism, which are punishable by a three-
year term of imprisonment or a more
serious penalty;

1.

with a view to acting in concert to commit
crimes or other offences, in particular drug
trafficking, trafficking in human beings,

money laundering and other forms of

property crime and terrorism, which are
punishable by a three-year term of

imprisonment or a more serious penalty;

(Amendment 6)
Article 1(1a) (new)
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la,

with 3 view to acting in concert to

mmit _money-launderin ffenc

ludi nangi 1 h

r lectroni

banking services, financial investments
extra-territorial privileges or tax fraud
such as organized VAT and customs-
duty fraud or any other form of
financial crime;
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(Amendment 7)
Article 1 (3)

3. and using intimidation, threat, violence,
fraudulent practice or corruption, or
having recourse to commercial or other
structures to conceal or facilitate the
offence;

3. and using intimidation, threai, violence,
fraudulent practice or corruption, baving
recourse to commercial structures_Qr ysing
other mechanisms, including enlisting the
support or protection of persons associated
with important institutions to conceal or

facilitate the offence;

(Amendment 8)
Article 2, introductory paragraph

To assist “the fight against criminal
organizations, each Member State shall
undertake, in accordance with the procedure
laid down in Article 5, to offer effective
judicial cooperation in counnection with
offences based on the following conduct and
to ensure that such conduct is punishable by
criminal penalties;

To assist the fight against criminal
organizations, each Member State shall
undertake, on the basis of common
rstanding of the conc f a cniminal
organization and of participation therein, i
accordance with the procedure laid down in
Article 5, to offer effective judicial cooperation
in connection with offences based on the
following conduct and to ensure that such
conduct is punishable by criminal penalties;

(Amendment 9)
Article 2 (1) introductory paragraph

1. Conduct by any person which contributes
to the activity of a criminal organization
acting with the common purpose of
committing the following offences:

1. Conduct by any person which contributes
to the activity of a criminal organization
acting with the common purpose of
committing the following offences

nishabl rivation of b r
detention order of a maximym of at least
three years:

(Amendment 10)
Article 2(1) (iv) (new)
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(iv) money laundering within the meaning
of Article 1 of Directive 91/308/EEC
i r fi fpr rime
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(Amendment 11)
Article 2 (1), concluding phrase

i ivation of li r
detention order of a maximum of at least three
ar n where th rson n k

in lex ) f r

offences concerned and even where the
ff r ncern ren

committed,

Deleted

(Amendment 12)
Article 2 (2)

2. The person's contribution must have been
intentional and have been made in the
knowledge either of the purpose and the
general criminal activity of the group or of
the intention of the group to commit the
offence or offences concerned.

2. The person's contribution must have been
intentional and have been made in the
knowledge either of the purpose and the
general criminal activity of the group or of
the intention of the group to commit the
offence or offences concerned.; the person

n not h ken part in

there have been any long-term or deep-

ement in th res of th
criminal organization;

(Amendment 13)
Article 3

Each Member State shall verify that legal
persons may be held criminally liable for
offences referred to in Article 2 which are
committed on behalf of a legal person, in
accordance with procedures to be laid down in
national law. Such ¢rimingl liability of the legal
person shall be without prejudice to the
criminal liability of the natural persons who
were the perpetrators of the offences or their
accomplices.

DOC_EN\RR\3390\339366

Each Member State shall venfy that legal
persons may be held liable for offences referred
to in Article 2 which are committed on behalf
of a legal person, in accordance with
procedures to be laid down in national law.
Such liability of the legal person shall be
without prejudice to the criminal liability of the
natural persons who were the perpetrators of
the offences or their accomplices.
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(Amendment 14)
Article Sa (new)
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DRAFT LEGISLATIVE RESOLUTION
Legislative resolution embodying the opinion of the European Parliament on the draft Joint
Action adopted by the Council on the basis of Article K.3 of the Treaty on European Union
on making it a criminal offence to participate in a criminal organization in the Member States
of the European Union (10407/97 - C4-0480/97 - 97/0913(CNS))
(Consultation procedure)
The European Parliament,
- having regard to the Council proposal (10407/97 - 97/0913(CNS)),

- having been consulted by the Council pursuant to Article K.6(2) of the Treaty on European Union
(C4-0480/97),

- having regard to Rule 58 of its Rules of Procedure,
- having regard to the report of the Committee on Civil Liberties and Internal Affairs (A4-0349/97),
1. Approves the Council proposal, subject to the amendments thereto;

2. Calls on the Council to inform Parliament if it intends to depart from the text approved by
Parliament;

3. Instructs its President to forward this resolution to the Council and Commission.
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B
EXPLANATORY STATEMENT

The background to the Joint Action

The high-level working party set up bty the European Council in Dublin (13-14 December 1996) drew
up, in accordance with its mandate, a comprehensive 'action plan on combating organized ¢rime’ with
practical recommendations and realistic deadlines for sefting up a consistent and coordinated
approach by the European Union to combatmg organized crime. The action plan was adopted by the
Legal and Internal Affairs Council on 28 April 1997 and approved by the European Council in
Amsterdam on 17 June 1997("). The European Parliament is drawing up its own report containing
its comprehensive opinion on the action plan.

The action plan contains - in addition to the mtroduction - |5 political guidelines and a detailed action
plan with 30 practical recommendations (subdivided into chapters on 'An approach to the
phenomenon of organized crime’, 'Prevention of organized crime', 'Legal instruments, scope,
implementation’, 'Practical cooperation between police, judicial authorities and customs services in
the fight against organized crime’, Development of a fully-fledged Europol and extension of Europol's
mandate and tasks' and 'Organized crime and money').

From July 1997 the Council, under the Luxembourg Presidency, made a start with implementing
particular recommendations. It is now consulting the European Parliament on the 'draft Joint Action
adopted by the Council on the basis of Article K3 of the Treaty on European Union on making it a
criminal offence to participate i a criminal organization in the Member States of the European Union'
in accordance with Article K 6(2) of the Treaty on European Union. The Joint Action is expected
to be adopted by the Council of Legal and Home Affairs Ministers of 3-4 December 1997.

The action plan takes up the option of making it a criminal offence to participate in a criminal
organization m the first political guideline for the European Council. Recommendation 17 in Chapter
[T of the action plan (legal instruments, scope, implementation) is intended to convert the political
guideline into a practical operational target in order to ensure a consistent approach to combating
organized crime. It states:

'The Council is requested rapidly to adopt a joint action aiming at making it an offence under the
laws of each Member State for a person, present in its territory, to participate in a criminal
organization, irrespective of the location in the Union where the organization is concentrated or is
carrying out its criminal activity (see political guideline No 1). Such an offence could consist in the
behaviour described in Article 3(4) of the Extradition Convention, adopted by the Council on 27
September 1996. Since legal traditions differ among Member States, it could be considered
accepiable, for a limited period of time, that not all Member States will be able to sign up
immediately to the agreed definition.

Target date: end 1997.

Responsible: Council.’

(") 0JC251, 1581997, p. L.
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The Convention relating to extradition between the Member States of the European Union adopted
on 27 September 1996(') describes the behaviour to which reference is made in Recommendation 17
as follows (Article 3(4)):

.. the behaviour of any person which contributes to the commission by a group of persons acting
with a common purpose of one or more offences in the field of terrorism as in Article | and 2 of the
European Convention on the Suppression of Terrorism, drug trafficking and other forms of
organized crime or other acts of violence against the life, physical integrity or liberty of a person,
or creating a collective danger for persons, punishable by deprivation of liberty or a detention order
of a maximum of at least 12 months, even where that person does not take part in the actual
execution of the offence or offences concerned; such contribution shall be intentional and made
having knowledge either of the purpose and the general criminal activity of the group or of the
intention of the group to commit the offence or offences concerned.’

Substance of the Joint Action on making it a criminal offence to participate in a criminal
organization

The draft Joint Action adopted by the Council on the basis of Article K.3 of the Tre.!ty on European
Union on making it a criminal offence to participate in a criminal organization in the Member
States of the European Union adopted on 8 September 1997 contains a preamble and six articles:

- Anticle 1 contains a definition of a criminal organization as consisting of the following
components taken together: the association of more than two persons; acting in concert to
commit crimes punishable by a severe penalty (at least three years' imprisonment; examples are
given: drug trafficking, trafficking in human beings and terrorism); seeking to obtain material
benefits or the exercise of power; use of certain methods to conceal or facilitate the offence
(intimidation, threats, violence, fraudulent practice or corruption, or having recourse to
commercial or other structures);

- Article 2 fundamentally commits the Member States to more effective judicial cooperation and
to establishing their own criminal offences on the basis of specifically contributing to the activity
of a criminal organization (the nature of such behaviour corresponds substantially to the actions
set out in the abovementioned provisions of Article 3(4) of the Convention relating to extradition
between the Member States of the European Union), even where that person does not take part
in the actual execution of the offence or offences, and even where the offence or offences
concerned are not actually committed;

- Atticle 3 extends the criminal liability for participation in the activities of criminal organizations
to legal persons;

- Anticle 4 governs Member State responsibility for prosecution in such a way as to ensure that
criminal offences will result in prosecution independently of the base of operations of the
organjzation or the place in which it commits the crimes concerned;

- Article S requires the Member States to submit appropriate proposals to the competent national
authorities for implementing the Joint Action within a year of its entry into force. Member States

(" 0JC315,23.10.1996, p. 11.
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not in a position to do this are expected at least to make arrangements for smooth cooperation
with other Member States (e.g. by departing from the principle of double criminal liability in
providing assistance and arranging extradition);

- Article 6 provides for publication of the Joint Action.

Assessment of the draft Joint Action

The fight against organized crime encounters multiple problems. One of these is that with the options
afforded by traditional criminal law provisions, the structures and mechanisms of criminal
organizations can scarcely be penetrated. In the fight against organized crime hitherto it has
frequently been shown that the sentencing and imprisonment of individuals directly involved in the
offence does scarcely any damage to the criminal organization itself because it can replace those
individuals who make up the organizational structure at ‘operational' level virtually at will. There is
also the fact that individuals not playing a direct part in the commission of criminal offences
(‘masterminds') can call on a variety of facilities to protect and assist them in securing what amounts
to de facto immunity from prosecution and sentencing (from simple concealment mechanisms to
protection by political patrons or even - of course illegal - assistance from the police and judicial
establishment).

Making participation in a criminal organization a criminal offence thus serves primarily the purpose
of exposing to criminal penalties those persons who contribute substantively to the operation of a
criminal organization without themselves directly committing any criminal offence. They include
primarily the members at 'leadership and advisory level' within the criminal organization and also
those individuals who act as protectors, advisers and promoters in the police force, the legal system,
or in the political and economic world to set up what can amount to a ‘buffer zone' around the
criminal organization.

Italy was one of the first Member States to react to these difficulties in seeking to bring criminal
prosecutions against mafia organizations, and in 1982 by creating the criminal offence ('4ssociazione
di tipo mafioso") of participation in such an organization. Other Member States have since added
comparable offences to their statute books. Against the background of non-uniform treatment of
criminal organizations and of liability to prosecution for participation in the Member States, and
taking into account the dangers associated with both mternal and international expansion of the range
of activities of criminal organizations, it has become necessary for the European Union to adopt
common procedures in the criminal prosecution of those participating in a criminal organization.

This means in particular that provision will be made (introduction of the relevant criminal offences
in all Member States) on the basis of a common understanding of the kinds of behaviour liable to
prosecution (uniform definition of the criminal offence) for the effective and loophole-proof
penalizing of the persons concerned within the European Union. To that extent the objective of the
draft Joint Action is fundamentally welcomed.

Similarly, the choice of legal instrument for the Joint Action made by the Council is approved, in
particular because that legal instrument will enable much more rapid implementation of the rules

contained in it in the Member States than, for example, a convention.

Amendments are however necessary to some of the more detailed aspects of the draft Joint Action:
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The list of criminal offences punishable by a serious penalty cited by way of example ('in particular')
must be extended to include, m addition to terrorism, drug trafficking and trafficking in human beings,
a reference to money laundering and other forms of property crime (including all forms of fraud and
financial crime) in order explicitly to encompass a large part of the range of criminal activities
engaged in by such organizations.

The list of methods used to conceal or facilitate the offence (intimidation, threat, violence, fraudulent
practice or corruption, or having recourse to commercial or other structures) should be expanded to
include also any arrangements whereby protection, advice and assistance might be provided to
criminal organizations from particular institutions in individual cases without the existence of a
structure.

With the commitment to mtroduce a corresponding criminal offence it is appropniate for a reference
to be made to the common nature of the definition of criminal organizations and of active
participation in them.

The - exclusively worded - list of mstances of concretely specified conduct contributing to the activity
of a cruminal organization should be expanded to include money laundering and other forms of
property crime since those offences are among the most important areas of activity of criminal
organizations.

In order to maintain a systematic approach - and to improve the readability and therefore the
comprehensibility of the Joint Action - it would be appropriate to split up the concluding phrase in
Article 2(1) and mtegrate the first prerequisite for a criminal offence (criminal offence punishable by
at least a three-year term of imprisonment) with the introductory sentence in Article 2(1); moreover,
the second condition (... even where the offence or offences concerned are not actually committed')
more logically belongs to Article 2(2). In defining the contribution to organized crime, it is at all
events necessary also to include behaviour by those operating on a case-by-case basis within
particular institutions (e.g. the police, legal system, political and economic circles) for the purpose
of protecting or promoting criminal organizations. Nor should any long-term or deep-rooted
involvement in the structures of the criminal organization be part of the conditions.

On the question of criminal liability of legal persons it appears more appropriate to focus conceptually
only on the liability of legal persons, since in principle only natural persons in the narrower sense can
be held criminally liable. The introduction of liability of legal persons should however make it possible
for the latter to be made to bear the consequences of the behaviour of persons identifiable with them
(sanctions).

In conclusion it should be pointed out that the failure to specify the competence of the Court of
Justice of the European Communities in the Joint Action is a defect that should be made good. It is
thus necessary for the Court of Justice also to be designated as competent in respect of this Joint
Action to the extent that this is provided for under the Amsterdam Treaty following its ratification
as regards implementation measures generally.
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