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By letter of 22 September 1997 the Council consulted Parliament, pursuant to Article K.6, second
paragraph, of the EU Treaty, on the draft Joint Action establishing a mechanism for evaluating the
application and implementation at national level of international undertakings in the fight against
organized crime (10406/97 - C4-0479/97 - 97/0912(CNS)).

At the sitting of 1 October 1997 the President of Parliament announced that he had referred this draft
Joint Action to the Committee on Civil Liberties and Internal Affairs as the committee responsible
and the Committee on Legal Affairs and Citizens' Rights for its opinions.

At its meeting of 15 September 1997 the Committee on Civil Liberties and Intemal Affairs had
appointed Mr Leoluca Orlando rapporteur.

The Committee on Civil Liberties and Internal Affairs considered the draft Joint Action and the draft
report at its meetings of 8 and 9 October, 20 October and 3 and 4 November 1997.

At the last meeting it adopted the draft legislative resolution by 23 votes with one abstention.

The following took part in the vote: d'Ancona, chairman; Wiebenga, vice-chairman; Orlando,
rapporteur; Berger, Elliott, Bontempi, Buffetaut, Cederschiéld, Colombo Svevo, Crawley, Deprez,
Goerens, Lindeperg, Matikainen (for De Esteban Martin), Mohamed Ali, Nassauer, Pirker, Pradier,
Roth, Schaffner, Schmid, Schulz, Terron I Cusi, Wemheuer (for Ford), and Zimmermann.

On 14 October 1997, the Committee on Legal Affairs and Citizens' Rights decided not to deliver an
opinion.

The report was tabled on 6 November 1997.

The deadline for tabling amendments will be indicated in the draft agenda for the relevant part-
session.
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A

LEGISLATIVE PROPOSAL

Draft Joint Action establishing a mechanism for evaluating the application and implementation at
national level of international undertakings in the fight against organized crime (10406/97 - C4-

0479/97 - 97/0912(CNS))

The proposal is approved with the following amendments:

Texa proposed by the Council

Amendmats by Parlizment

(Amendment 1)
Citation 3a (new)

Vg I nclusions of i
m ir £28 April 1997 on
the report from the High-level Group on
Organized Crime,

(Amendent 2)
Recital 1

Whereas there is a need to improve the
implementation at national level of the
instruments adopted within the framework of
the Union and elsewhere, particularly with a
view to combating organized crinoe;
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Whereas there is a need to improve the
implementation at national level of the
mnstruments adopted within the framework of
the Uunion and elsewhere, particularly with a
view to ¢ooperating in the fight ggamst all
aspects of organized crime nside and outside
the Community;
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(Amendment 3)
Article 1(a)

A mechanism for evaluation of the application
and implementation at national level of Union
and other mternational acts and wstruments in
criminal matters, as well as of legislation, the
policies pursued, including the human and
matenal resources available, and of practices in
relation to international cooperation in the
fight against organized crime in the Member
States shall be established in accordance with
the detailed rules set out below.

r n bl h
f Justi fthe Fur n Communiti
have the relevan t a

mechanism for evaluation of the application
and implementation at national level of Union
and other international acts and mstruments in
crimnal matters, as well as of legislation, the
policies pursued, including the human and
material resources available, and of practices in
relation to international cooperation in the
fight against organized crime in the Member
States shall be established in accordance with
the detailed rules set out below.

(Amendment 4)
Article 2(a)

The evaluation shall be carried out by experts
designated by the Member States. The experts
shall put forward the conclusions of the
evaluation which shall be adopted in
accordance with Article 8.

The evaluation shall be carried out by experts
designated by the Commission and the
Member States. The experts, who myst have
mhslamml_cxpﬁ_emiaw,ﬁmm
judicial in the ficld of combatm
organized Qrim;, shall put forward the
conclusions of the evaluation which shall be
adopted in accordance with Article 8.

(Amendment 5)
Article 2(b)

The evaluation shall be prepared by a troika
consisting of the Member State currently
bolding the Presid f1he C 0 i
with the preceding and forthcoming Presidency
Mem n 1l 1
ral retari f th ncil, Th
mmission fully inv in

preparatory work,
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The evaluation shall be prepared by the
Commission in agreement with the Council,
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(Amendment 6)
Article 2(c)

The specific objective of the evaluation as well
as the order in which Member States are to be
evaluated, at a rate of at least five per year,
shall be defined, on a proposal from the
Presidency, by the members of the
Multidisciplinary Working Party on Organized
Crime (hereinafter MDW").

The specific objective of the evaluation as well
as the order in which Member States are to be
evaluated, at a rate of at least five per year,
shall be defined, on a proposal from the
Commissipn, by the members of the
Multidisciplmary Working Party on Organized
Crime (hereinafter MDW"),

(Amendment 7)
Article 3(a)

Each Member State shall send the_General
Secretanat of the Council, at the Presidency's
initiative, the names of one to three experts
having substantial experience of a police
customs or judicial nature in the feld of
mbating organized crime who are prepared
to participate in at least one evaluation

exercise.

Each Member State shall send the Commission
the names of one to three experts who are
prepared to participate i at least one
evaluation exercise. The Commission itself
shall appoint at least five, and no more than
ten, experfs,

(Amendment 3)
Article 3(b)

The Presidengy shall draw up a list of the
experts designated by the Member States and
shall forward it to the members of the MDW.
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The Commission shall draw up a list of the
experts designated by it and the Member States
and shall forward 1t to the members of the
MDW
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(Amendment 9)
Article 4
Evaluation team

mmmwmmmwww@

agggrdanggm;h the list referred to in Artigle
3, the troika shall choose three gxpgg,s,
gnsuring that th ;y are not nationals of the
Member State in question, These expents,
together with a representative of the
Presidency and a representative of the
: —_ hall consi | i

I 1l in gll i k
General Secretariat of the Council, The costs
in relation to the team of experts shall be
covered under a specific financing programme
adopted by the Council no later than three
months after entry into force of this Joint
Action.

gvaluation team, The team shall consist of one
mwmmibﬂh&msmum_m
in he Member States. Th

1 h r1

The costs in relation to Lhe experts appm;g_d
by the Member States shall be covered under
a specific fmancing programme adopted by the
Council no later than three months after entry
into force of this Joint Action.

(Amendment 10)
Article 5
Preparation of the questionnaire

The Presidency shall, with the assistance of the
General Secretariat of the Council, draw up a
questionnaire for the purposes of evaluating all
Member States in the framework of the
objective defined in Article 2(c) and shall
submit it to the troika for approval. The
questionnaire shall be designed to establish all
information useful for the conduct of the
evaluation. The Member State being evaluated
shall ensure that it replies to the questionnaire
in the time allowed and as fully as possible and
attaches where necessary all legal provisions
and technical and practical data required.
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The_Commission shall, with the assistance of
the General Secretaniat of the Council, draw
up a questionnaire for the purposes of
evaluating all Member States in the framework
of the objective defined in Article 2(c) and
shall submit it to the MDW for approval The
questionnaire shall be designed to establish all
information useful for the conduct of the
evaluation. The Member State being evaluated
shall ensure that it replies to the questionnaire
in the time allowed and as fully as possible and
attaches where necessary all legal provisions
and technical and practical data required.
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(Amendment 11)
Article 6

Once it has received the reply to the
questionnaire, the evaluation team shall visit
the Member State being evaluated to meet the
political, administrative, police, customs and
Judicial authorities or any other relevant body
in accordance with a programme of visits
arranged by the Member State which takes
account of the wishes expressed by the
evaluation team

Once it has received the reply to the
questionnaire, the evaluation team shall visit
the Member State being evaluated to meet the
political, including th mber
European Parliament, administrative, police,
customs and judicial authorities or any other
relevant body in accordance with a programme
of visits arranged by the Member State which
takes account of the wishes expressed by the
evaluation team.

(Amendment 12)
Article 7
Preparation of the draft report

One month after the visit referred to in Article
6, the evaluation team shall draw up a draft
report and submit it to the Member State
evaluated for its opmion. If it deems
appropriate, it shall amend its report in the
light of the comments made by the Member
State in question.

Within one mouth after the visit referred to in
Article 6, the evaluation team shall draw up a
draft report and submit it to the Member State
evaluated for its opmion. If it deems
approprate, it shall amend its report m the
light of the comments made by the Member
State m question.

(Amendment 13)
Article 8(a)

The Presidency shall forward the draft report,
which shall be confidential, to the members of

the MDW, together with any of the comments
of the Member State that was the subject of
the evatuation which were not accepted by the
evaluation team
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The Commission shall forward the draft report,
which shall be confidential, to the members of
the MDW, together with any of the comments
of the Member State that was the subject of
the evaluation which were not accepted by the
evaluation team
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(Amendment 14)
Article 8(b)

The Presidency shall convene the heads of
delegation of the MDW to discuss the draft
evaluation report. The meeting, in restricted
session, shall begin with a presentation of the
draft report by two members of the evaluation
team. The representative of the Member State
which was the subject of the evaluation shall
then provide any comment, information or
explanation he deems necessary.

The Presidency shall convene the heads of
delegation of the MDW to discuss the draft
evaluation report. The meeting, in restricted
session, shall begin with a presentation of the
draft report by the representative of the
Commission on the evaluation team The
representative of the Member State which was
the subject of the evaluation shall then provide
any comment, information or explanation he
deems necessary.

(Amendment 15)
Article 8(d) (new)

(d) The Council Presidency shall inform the
European Parliament e¢very year of the

(Amendment 16)
Article 10 Review of the mechanism

Once all the Member States have been
evaluated for the first time, the Counci] will
examine the detailed rules and scope of the
mechanism and will, if appropriate, make

adjustments to this Joint Action.
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Once all the Member States have been
evaluated for the first time, the Commission
will examine the detailed rules and scope of
the mechanism and will, if appropriate, submit
a proposal for adjusting the Jomt Actign, The
Council shall take a decision Qn this proposal

r consyltin Eur Parliam
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DRAFT LEGISLATIVE RESOLUTION
Legislative resolution embodying Parliament's opinion on the draft Joint Action on
establishing 2 mechanism for evaluating the application and implementation at national level
of international undertakings in the fight against organized crime (10406/97 - C4-0479/97 -
97/0912(CNS))
(Consultation procedure)
The Eyropean Parliament,
- having regard to the Council proposal (10406/97 - 97/0512(CNS)),

- having been consulted by the Council pursuant to Article K 6, second paragraph, of the
Treaty on European Union (C4-0475/97),

- having regard to Rule 58 of its Rules of Procedure,

- having regard to the report of the Committee on Civil Liberties and Internal Affairs (A4-
0355/97),

1. Approves the Council proposal, subject to Parliament's amendments;

2. Asks to be consulted agam should the Council mtend to make substantial modifications to the
Council proposal;

3. Instructs its President to forward this opinion to the Council and Commission.
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B.
EXPLANATORY STATEMENT

The background to the Joint Action

In the first few months of 1997 the High Level Group appointed by the European Council in Dublin
(13 and 14 December 1996) has developed a coherent and coordmated policy for the European Union
in the fight against organized crime and has drawn up a comprehensive 'Action plan to combat
organized crime’ with specific recommendations and realistic timetables. The action plan was adopted
by the Justice and Home Affairs Council on 28 April 1997 and by the European Council in
Amsterdam on 17 June 1997("). Parliament will be adopting a position on this action plan in general
i a separate report.

The action plan consists of an mtroduction, 15 political guidelines and a detailed action plan with 30
specific recommendations intended to translate the guidelines into practical action.

Under Luxembourg's Presidency the Council has started work on the detailed inaplementation of some
of the recommendations. For example, in July 1977 the Council considered, on the basis of
recommendation 22, and m the context of the '"Multidisciplinary Working Party on Organized Crime'
(MDW) recently set up under the third pillar, several measures to implement the action plan, including
the 'draft Joint Action establishing a mechanism for evaluating the application and inmplementation at
national level of intermational undertakings in the fight against organized crime’.

The Council is now consulting Parliament on the basis of the draft Joint Action drawn up on 8
September 1977 and pursuant to Article K.6, second paragraph, of the Treaty on European Union.
The Council of Justice and Home Affairs Ministers intends to adopt this Joit Action on 3 and 4
December 1997.

It is intended to implement recommendation 13 in Part III of the action plan ('Legal instruments,
scope, implementation'). Recommendation 15 says:

'A mechanism should be established, based on the experience with the model developed in the
FATF, to mutually evaluate the application and implementation at national level of the
European Union and other international instruments and undertakings i criminal matters as
well as ensuing national law, policies and practices (see political guideline No. 3). Such a
rmutual “peer-evaluation” should as a priority be carried out in respect of judicial cooperation
and could, if the experienced proves positive, be extended to other areas of implementation.

The evaluation should be based on the following principles: parity of the Member States,
mutual trust, pre-established scope and criteria for the evaluation in the form of a self-
evaluation and, m respect of the mutual evaluation procedure, check-lists and an assurance
that experts from all Member States will participate, at some stage, in the evaluation process.
The results of the evaluation shall remain confidential unless the Member State concerned
wishes to make them public.

®)  0IC252, 1581997, p. |
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Target date: end 1997/mid 1998,
Responsible: Council/Member States/Commission.'

Substance of the Joint Action establishing a mechanism for evaluating the application and
implementation at national level of international undertakings in the fight against organized
crime

In addition to a preamble, the Joint Action contains eleven articles concerned with the mechanism of
evaluation; the appomtment and working methods of the evaluation team, preparing the questionnaire
to be used for the evaluation; on-the-spot evaluation, preparing, discussing and adopting the draft
report; and confidentiality:

- Article 1 is aimed at establishing a mechanism for evaluating the application and
implementation at national level of international legal acts conceming intemational

cooperation in the fight against organized crime; the Member States undertake to cooperate
unconditionally.

- Article 2 describes the system of peer evaluation which is essentially carried out by experts
designated by the Member States; the Commission is to be 'fully involved' in the work
(although 1t does not specify what form this involvement will take); the specific objective of
the evaluation and the order in which Member State are evaluated is determined by the
MDW.

- Article 3 provides for at least one, and no more than three, experts with substantial experience
in the fight against organized crime to be appointed by the Member States.

- Article 4 governs the choice of evaluation team, to be made up of three experts and the
representatives of the Presidency and the Commission.

- Article 5 covers preparation of the questionnaire for the evaluation of all Member States,
replies to which should contain all information of use to the evaluation.

- Antigle 6 provides for an on-the-spot evaluation of the Member State in question.

- Article 7 makes 1t incumbent on the evaluation team to submit the draft report to the Member
State concerned for its opinion and, if necessary, to amend the report accordingly.

- Article 8 governs the mechanism for discussing and adopting the report (first discussion only
with the heads of delegation of the MDW, then with the MDW, then adoption of conclusions
by the MDW by consensus, then, where appropriate, recommendations are addressed to the
Member State by the Council with an invitation to report back on progress).

- Article 9 requires the evaluation teams to respect confidentiality, defines the report as
confidential and permits its publication only with the permission of the Member State.

Article 10 contains an obligation for the Council to review the Joint Action once all the
Member States have been evaluated for the first time.
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- Anticle 11 governs publication of the Joint Action.
Evaluation of the draft Joint Action

Under Community law review of the transposition of legal obligations by the Member States takes
the form of decisions by the Court of Justice of the European Communities. Actions in respect of
infrmgements of the Treaty enable the Court to examine whether the Member States have complied
with their obligations under Community law. An action can be taken either by the Commission (which
is usually the case) or by a Member State. If the Court rules that the Treaty has been infringed, the
Member State in question is obliged to remedy this forthwith. If, following a further complaint by the
Commission, the Court rules that in its opinion the Member State has not complied with its earlier
ruling, it can impose on that Member State the payment of a lurup sum or an administrative fine.

One major drawback to all the legal acts adopted so far under the third pillar lies in the fact that the
Court of Justice has only partial competence, if at all. There is at present no body at European level
which can rule on whether, and to what extent, the Member States have complied with their legal
obligations in matters pertaining to the third pillar. Nor is this drawback entirely overcome by the
Amsterdam Treaty.

The demand for full competence for the Court of Justice for 'justice and home affairs’ (mcluding
reviewing any infringements by the Member States of their legal obligations) to be anchored in the
Treaty must continue to be made, at least as a medium-term objective. However, to be realistic, it will
take some time yet before the Member States are prepared to transfer jurisdiction unreservedly to the
Court of Justice. Accordingly, it would be appropriate n the mean time to look for altemative
evaluation processes in order to avoid a situation where the legal obligations contained m the various
agreements and joint actions do not become de facto non-binding recommendations addressed to the
Member States.

The Coumncil has used the Financial Action Task Force on Money Laundering (FATF) as an example
of a mechanism for evaluating intemational agreements entered mto m a limited area of
mtergovernmental cooperation. This was set up in 1989 by the G7 heads of state and of government.
In view of the growing problems connected with drugs abuse, the FATF was intended to coordinate
internal activities and to make multilateral cooperation more efficient, in particular by taking
comprehensive measures to combat money laundermg. The FATF, which is made up of 26 states(')
and two international bodies(?), drew on the assistance of over 130 experts to develop the 'forty
recommendations’ which were adopted in 1990 by the competent ministers of the states involved and
revised in 1996 on the basis of subsequent experience. Implementation of the recommendations by
the FATF Member States is reviewed with the aid of a detailed evaluation system. The Member
States undergo an annual self-evaluation (on the basis of a detailed questionnaire), which is
supplemented at longer mtervals by reciprocal evaluation of the Member States by groups of experts.
Some of the summarized results of this evaluation are made available to the public.

" Most of the industrialized countries of the OECD (Australia, Austria, Belgium, Canada,
Denmark, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Japan, Luxembourg, the
Netherlands, New Zealand, Norway, Portugal Spam, Sweden, Switzerland, Turkey, the USA
and the United Kingdom) plus Hong Kong and Singapore.

() The Commission of the European Communities and the Gulf Cooperation Council
(representing Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and the United Arab Emirates).
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With the proviso that the proposal to evaluate implementation of the action plan by analogy with the
FATF is simply a trausitional arrangement, we can in principle accept the proposal for a joint action
establishing a mechanism for evaluating the application and implementation at national level of
mternational undertakings in the fight against organized crime.

It should be pointed out, however, that the FATF evaluation mechanism is geared towards the needs
of loose and ad hoc cooperation between states where uniform procedures would be inconceivable
m view of the enormous differences in legal and financial systems (examples are the USA, Germany,
Singapore and Bahrain). On the other hand, it 1s slightly odd that the same Member States of the
European Union which commit themselves m the Amsterdam Treaty to a European 'area of freedom,
security and justice' can ounly agree to an evaluation mechanism which essentially reflects
intergovernmental practice.

Accordingly, with regard to the 'area of freedom, security and justice’, and taking account of the
Amsterdam Treaty's extension of the Commission's right of mitiative to include police and judicial
cooperation in criminal cases (Article K 6, second paragraph, of the EU Treaty as revised by the
Amsterdam Treaty), the European Parliament proposes that the Community element of this
evaluation mechanism should be strengthened by establishing a central role for the Commussion;

- Throughout the entire evaliation procedure the Commission should, as it were, have the role
of primus inter pares, even though the evaluation remains essentially within the Council
structure under the third pillar. It would be sensible - particularly i the light of its enhanced
future role under the Amsterdam Treaty - for the Commission to have a more central role m
the evaluation mechanism. In order to be able to exercise its right of initiative (albeit not a
sole right) in an effective and responsible way, the Commission must have the opportunity of
acquiring, through its own activities, a deep understanding of the legal and actual situation
with regard to police and justice in the Member States (and possible ways of changing such
a situation).

- However, this enhanced role for the Commission should also seek to guarantee greater
confinuity in carrying out evaliations of the Member States and hence a comparable standard
of the evaluation reports themselves. This more central task in evaluation presupposes the
Commission having recourse to staff’ with appropriate experience, gained from police,
customs or justice authorities, of the fight against organized crime.

- Finally, the strengthened role of the Commission in the evaluation process is m accordance
with its task as 'guardian of the Treaties'.

What is absolutety unacceptable to Parliament are the confidentiality provisions of the Joint Action.
Constructive help in solving particular problems requires not a cover-up, but a frank and detailed
discussion. With regard to the creation of an 'area of freedom, security and the rule of law', the most
important thing is to ensure that the individual's confidence in security institutions - and hence,
indirectly, his own feeling of security - stems not from setting up barriers to information but from
transparency at European level. Accordingly, Parliament needs to be informed at least twice a year
of the conclusions of the MDW and of any recommendations made by the Council to the Member
States in question.
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Fnally, the provisions of Article 10 of the Joint Action should be brought in line with the provisions
of Article K6 of the EU Treaty in the version revised by the Amsterdam Treaty which, in all
probability, will have entered into force at the time of the Joint Action.
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