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- Italian comments and proposals 

At the KA meeting on 18 and 19 September 1997 the Italian delegation, in agreement with 

the Presidency, undertook to set out in writing its comments on and proposals for the draft 

Naples II Convention, concerning in particular Article 4(3) and the question of the customs 

nature of the infringements giving rise to application of the Convention. 

1 . Italy considers that the Convention should be applied solely for the purposes of 

assistance and cooperation in connection with customs infringements, excluding any 

other type of infringements, and that this very specific field of application should be 

clearly established by the relevant provisions in the draft. 

Accordingly 

(a) Article 4(3), which contains the definition of " infringement" for the purposes of the 

Convention, should be amended by deleting the second indent (participation in a 

criminal organization) and the third indent (money laundering); the two offences 

referred to in them cannot in fact be regarded as customs offences, because of 

their very nature, even in cases where they are closely linked to customs 

infringements; 
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(b) in addition, the wording of Article 1(1) should be improved, by deleting the words 

"in particular", which may give the impression that customs administrations will 

also cooperate in respect of infringements other than those specifically indicated, as 

well as the wording of the first sentence of Article 19(2}' replacing the words 

"infringements in cases of" by "customs infringements in cases of", to make it 

clear that the illicit traffic referred to in subparagraphs (a) and (b) of that provision 

will become subject to cooperation under the Convention only if and when national 

laws allow such kinds of traffic to be classified as customs offences. 

2. The Italian delegation also notes that no provision of the draft specifies under which law 

an infringement must be regarded as a customs infringement for the purpose of 

application of the Convention. To avoid misunderstandings in the future on the real 

scope of the Convention, this point should be explicitly spelt out. In this connection, it 

is considered that since the Convention is a specialized Convention with a limited field of 

application, the infringement should be regarded as being a customs infringement not 

only under the law of the applicant State but also under the law of the requested State, 

so that when the infringement is not a customs infringement under the latter State's 

law, the other Conventions on mutual assistance in criminal and judicial or police 

cooperation matters should apply. It would therefore seem appropriate for the requested 

State to keep the right, at least, to refuse assistance or cooperation when under its laws 

the offence is not a customs offence. To this end an Article worded as follows could be 

inserted in Title I: "Mutual assistance or cooperation may be refused if the infringement 

for which it is requested would not constitute a customs infringement under th.e 

laws of the requested State". 
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