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I. 

At its meeting on 21 and 22 October 1997 to prepare for the K.4 Committee's meeting . 

scheduled for 29 October 1997, the Working Party on Customs Cooperation examined the 

Presidency's suggestions to solve certain points which were still under discussion (11197/97 

ENFOCUSTOM 54). The outcome of that examination is set out below in section II. 

II. 

1. Questions concerning the definition, for the purposes of applying the Convention, of the 

concept of "infringements" 

(Articles 1 (1) and 4(3)) 

(a) The delegations agreed that the Convention should be applied in cases where the 

infringements, which are described by the Convention as infringements of national 

or Community customs provisions, are not offences under the national customs 

legislation of one Member State, but are such under another legislation. (1) 

(1) Scrutiny reservation by the I delegation. 
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(b) The definition of infringements must cover not only acts of participation and 

attempted participation but also acts involving participation in a criminal 

organization which commits such infringements, as well as the laundering of the 

money coming from such infringements. 

The delegations considered that: e) 
the references in Article 4(3) to such circumstantially related acts were 

sufficient; 

the words "in particular" in Article 1 (1) should be deleted. 

2. Questions concerning territorial application and the use of evidence following assistance 

(Articles 14 and 18, Title IV) 

(a) The United Kingdom delegation informed the other delegations that it could agree to 

the Spanish delegation's proposal to apply the Naples II Convention to the customs 

territory of the European Community as defined in Council Regulation (EEC) 

No 2913/92 of 12 October 1992 establishing the Community Customs Code. That 

agreement should not be considered as a precedent. The other delegations agreed 

provisionally to that solution. The Presidency suggested including the following 

provision in the draft Convention: 

"New Article 

1 . This Convention shall apply to the territories of the Member States as referred 
to in Article 3(1) of Council Regulation (EEC) No 2913/92 of 12 October 1992 
establishing the Community Customs Code (2), as revised by the Act 
concerning the conditions of accession of the Republic of Austria, the Republic 
of Finland and the Kingdom of Sweden and the adjustments to the Treaties on 
which the European Union is founded (3) and in Regulation (EC) No 82/97 of 
the European Parliament and of the Council of 19 December 1996 (4), and to 
the territorial waters, the inland maritime waters and the airspace of the 
territories of the Member States. 

2. The Council, acting unanimously by the procedure provided for in Title VI of the 
Treaty on European Union, may adapt paragraph 1 to any amendment of the 
provisions of Community law referred to therein. " 

('1 Scrutiny reservations by the OK and I delegations. 
e) OJ No L 302, 19.10.1992, p. 2. 
e) OJ No L 1, 1. 1.1995, p. 181. 
(4) OJ No L 17,21. 1.1997, p. 2. 
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(b) The Presidency considered that the agreement on the territorial scope of the 

Convention made it possible to withdraw the general reservations relating to 

Title IV and the specific reservations relating to Articles 14 and 1 8. 

The Presidency pointed out that the provisions of Articles 14 and 18 were almost 

identical to those of Articles 1 2 and 16 of Council Regulation No 515/97 of 

13 March 1997 on mutual assistance to ensure correct application of the law on 

customs and agricultural matters. 

3. Questions concerning proportionality between the assistance or cooperation requested 

and the seriousness of the infringements in question 

(Articles 19(3) and 28( 1 » 

The delegations agreed to the insertion of a clause in the Convention, particularly as 

regards the provisions covering special forms of cooperation, whereby each Member 

State would be allowed to refuse assistance or cooperation if the actions requested of it 

were considered disproportionate. 

To settle this point, as a supplement to the third recital of the preamble, the Presidency 

suggested inserting the following addition to the first sentence of Article 28(1) 

(Exemptions from the obligation to provide assistance): 

" ... or where the scope of the action requested, in particular in the context of the 

special forms of cooperation provided for in Title IV, is obviously disproportionate to the 

seriousness of the presumed infringement." 

The delegations entered scrutiny reservations concerning this suggestion. 

4. Questions concerning some special forms of cooperation, in particular controlled 

delivery, covert investigations and joint special investigation teams 

(a) Article 22 (Controlled delivery) 

After examination of this Article, the Presidency suggested the following text: 
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"Article 22 
(Controlled delivery) 

1.. Each Member State shall undertake to ensure that, at the request of another 
Member State, controlled deliveries may be permitted in its territory in the 
framework of criminal investigations into extraditable offences. 

2. The decision to carry out controlled deliveries shall be taken in each individual 
case by the competent authorities of the requested Member State, with due 
regard for the national law of that State. 

3. Controlled deliveries shall take place in accordance with the procedures of the 
requested Member State. Competence to act and to direct operations shall lie 
with the competent authorities of that Member State. 

The requested authority shall take over control of the delivery when the goods 
cross the border or at an agreed hand-over point in order to avoid any 
interruption of surveillance. During the rest of the journey it shall ensure that 
the goods are kept permanently under surveillance in such a way that at any 
time it has the possibility of arresting the perpetrators and seizing the 
prohibited goods. 

4. Illicit consignments the controlled delivery of which is agreed to may, with the 
consent of the Member States concerned, be intercepted and allowed to 
continue with the initial contents intact or removed or replaced in whole or in 
part. " 

The text of paragraphs 1 and 2 and the first subparagraph of paragraph 3 

correspond to the text drawn up together with the Working Party on Mutual 

Assistance; the text of the second subparagraph of paragraph 3 and paragraph 4 

was added to take account of particular aspects of customs cooperation. 

The delegations entered scrutiny reservations concerning the Presidency's 

suggestion. 

Certain delegations recommended adding "in particular in the cases referred to in 

Article 19(2)(a) and (d)" after "offences" in paragraph 1. 

Other delegations wondered about the need in paragraph 1 to specify the offences 

as "extraditable offences" given that in the second subparagraph of paragraph 3 

the goods are defined as "prohibited". 
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(b) Article 23 (Covert investigations), paragraph 1 

The delegations agreed (') to the following text of paragraph 1: 

"1. At the request of the requesting authority, the requested authority may 
authorize officers of the requesting Member State operating under cover of a 
false identity (covert investigators) to operate in the territory of the requested 
Member State. The requesting authority shall make the request only where it 
would be extremely difficult to elucidate the facts without recourse to the 
proposed investigative measures. The officers in question shall be authorized in 
the course of their activities to collect information and make contact with 
suspects or other persons associated with them." 

"Only" in the last sentence of paragraph 1 has been deleted. 

(c) Article 24 (Joint special investigation teams) 

The Spanish delegation entered a scrutiny reservation concerning this Article. 

(d) Possibility for the Member States to enter partial reservations on Articles 20, 21 

and 23 

The German delegation withdrew its reservation. 

The Spanish delegation entered a scrutiny reservation. 

5. Questions relating to the protection of personal data 

(Article 25) 

The delegations agreed (') to the following two points, namely: 

the following text of paragraphs 1 and 2(a): 

"1. When information is exchanged, the customs administrations shall take into 
account in each specific case the requirements for the protection of personal 
data. To that end, a Member State may, in accordance with paragraph 2, 
impose conditions concerning the use of personal data by another Member 
State to which that personal data may be passed. 

(') The E delegation entered a scrutiny reservation. 
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2. Without prejudice to the provisions of the Convention concerning the use of 
information technology for customs purposes, the following provisions shall 
apply to personal data which are communicated pursuant to the application of 

,this Convention. 

(a) Use of the personal data by the recipient authority shall be authorized only 
for the purpose referred to in Article 1 (1). That authority may forward 
them, without prior consent from the Member State supplying them, to its 
customs administrations, its investigative authorities and its judicial bodies 
to enable them to prosecute and punish infringements within the meaning 
of Article 4(3). In all other cases of data transmission, the consent of the 
Member State which supplied the information is necessary." 

the following text of the penultimate sentence of paragraph 2(e): 

"Moreover, the right of the person concerned to receive information about 
the personal data communicated shall be determined by the laws, 
regulations and national procedures of the Member State in whose territory 
the information is requested. " 

III. 

Other points 

1. Article 6 (Liaison officers), paragraph 2 

The present text of paragraph 2 reads as follows: 

"2. Liaison officers shall have no powers of intervention in the host country." 

The Danish delegation made the following suggestion: 

"2. Liaison officers shall play an advice and assistance role. They shall have no powers 
and be unarmed ... 

The latter text is taken from Article 2 of the Joint Action of 26 May 1997 with regard 

to cooperation on law and order and security, 8012/97 ENFOPOL 111. 

2. The other points outstanding in 11089/97 ENFOCUSTOM 53 should be re-examined in 

the light of the solutions found above in section 11. 
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