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NOTE

from: Presidency

to K.4 Committee

Subject: Draft Council Resolution on measures to be adopted on the combating of
marriages of convenience

Delegations will find attached a revised version of the above draft, which takes account of

discussions at the K.4 Committee meeting on 29 October 1997.

The Italian delegation entered a general scrutiny reservation on the text.

Moreover, the following questions remain unresolved:

— the Belgian delegation proposed adding a recital in the preamble to read as follows:

"Whereas this Resolution is without prejudice to Member States’ possibility to check

before a marriage is performed whether it is one of convenience”. The German, French

and Portuguese delegations expressed reservations on this proposal. The Netherlands
delegation proposed adding the words "where necessary” to the text proposed by the

Belgian delegation;

— the Austrian delegation upheld a scrutiny reservation on the insertion of the word

"personal” in the fourth indent of the first subparagraph of point 2.

In addition, several delegations drew attention to some purely linguistic problems, which will

be resolved by the Secretariat.
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DRAFT Council Resolution on measures to be adopted on the combating of
marriages of convenience

Having regard to Article K.1(3) of the Treaty on European Union,

Bearing in mind the provisions of the Resolution on the harmonization of national policies on

family reunification (Copenhagen conclusions of 1 June 1993);

Whereas the right to marry and to found a family is recognized by Article 12 of the European
Convention on Human Rights and by Article 16 of the Universal Declaration of Human Rights,
and whereas the right to respect for family life is recognized by Article 8 of the European

Convention on Human Rights;

Noting that marriages of convenience constitute a means of circumventing the rules on entry

and residence of third-country nationals;

Convinced that the Member States should adopt or continue to adopt equivalent measures to

combat the phenomenon;

Whereas the objective of this Resolution is not to introduce systematic checks on all
marriages with third-country nationals, but that checks will be carried out where there are
well-founded suspicions;

Whereas this Resolution is without prejudice to Community law;

(")

(') The Belgian delegation proposed adding a recital in the preamble to read as follows:
"Whereas this Resolution is without prejudice to Member States’ possibility to check
before a marriage is performed whether it is one of convenience". A
The German, French and Portuguese delegations expressed reservations on this
proposal.

The Netherlands delegation proposed adding the words "where necessary” to the text
proposed by the Belgian delegation.
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Hereby adopts this Resolution:

1. For the purposes of this Resolution, a "marriage of convenience” shall mean a marriage

concluded between a national of a Member State or a third-country national legally

resident in a Member State and a third-country national, with the sole aim of

circumventing the rules on entry and residence of third-country nationals and obtaining

for the third-country national a residence permit or authority to reside in a Member State.

2. Factors which may provide grounds for believing that a marriage is one of convenience

are in particular:

the fact that matrimonial cohabitation is not maintained;

the lack of an appropriate contribution to the responsibilities arising from the

marriage;

the spouses have never met before their marriage;

the spouses are inconsistent about their respective personal details (name, address,
nationality and job), about the circumstances of their first meeting, or about other
important personal {') information concerning them;

the spouses do not speak a language understood by both;

a sum of money has been handed over in order for the marriage to be contracted
{with the exception of money given in the form of a dowry in the case of nationals

of countries where the provision of a dowry is common practice),

the past history of one or both of the spouses contains evidence of previous

marriages of convenience or residence anomalies.

(")  Scrutiny reservation by the Austrian delegation.
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In this context, such information may result from:

- statements by those concerned or by third parties,

-~ information from written documentation, or

- information obtained from inquiries carried out.

3. Where there are factors which support suspicions for believing that a marriage is one of

convenience, Member States shall issue: a-residence permit or an authority to reside to

the third-country national on the basis of the marriage only after the authorities

competent under national law have checked that the marriage is not one of convenience,
and that the other conditions relating to entry and residence have been fulfilled. Such

checking may involve a separate interview with each of the two spouses.

4. Should the authorities competent under national law find the marriage to be one of
convenience, the residence permit or authority to reside granted on the basis of the third-
country national’s marriage shall as a general rule be withdrawn, revoked or not

renewed.

5. The third-country national shall have an opportunity to contest or to have reviewed, as
provided for by national law, either before a court or before a competent administrative
authority, a decision to refuse, withdraw, revoke or not renew a residence permit or

authority to reside.

6. Member States shall have regard to this Resolution in any proposals to amend their
national legislation. They shall furthermore endeavour to bring their national legislation

into line with this Resolution by 1 January 1999.

The Council shall review the implementation of this Resolution once a year, starting from
1 January 19989.
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