EUROPEAN UNION Brussels, 22 April 1999
THE COUNCIL
S 5047/3/99
D REV 3

Statewatch European Documentation &

Monitoring Centre on justic -
b 6
affairs in the Europearj1 Unionand home LIMITE

PO Box 1518, London Nis OEW, UK

tel: 0181802 1882 (00 44 181
. 802 18
fax 0161 880 1757 (00 44 101 S 1262 EURODAC 1

NOTE

from: Eurodac Working Party

to: K4 Committee

Subject: Eurodac implementing rules

1.

At its session on 3/4 December 1998, the Council (Justice and Home AfTairs) recorded
agreement, subject to parliamentary scrutiny reservations from the Danish, Italian and United
Kingdom delegations, on the content of the draft Eurodac Convention which was to be
"frozen" pending the entry into force of the Treaty of Amsterdam. The Council noted that once
that treaty entered into force, the Commission would put forward a proposal for a Community

legal instrument incorporating the content of the draft convention.

On 12 March 1999, the Council (Justice and Home Affairs) recorded agreement on the draft
Protocol to the Eurodac Convention and decided in turn to “freeze” the text of the Protocol
pending the entry into force of the Treaty of Amsterdam. The Council noted here too the
intention of the Commission to put forward a proposal for a Community instrument taking into

account the opinion which the European Parliament was expected to give in the near future.

In the meantime, the Eurodac Working Party has engaged in the drawing up of the draft
implementing rules of the Convention and Protocol on the basis of a text put forward by the

Presidency on 5 January 1999
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ANNEX I

DRAFT EURODAC IMPLEMENTING RULES

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Convention concerning the establishment of "Eurodac" for the comparison of

fingerprints of applicants for asylum (Eurodac Convention),

Having regard to the Protocol extending the scope ratione personae of the Convention concerning

the establishment of "Eurodac” for the comparison of fingerprints of applicants for asylum.

Recalling the Council of Europe Convention of 28 January 1981 for the Protection of Individuals

with regard to Automatic Processing of Personal Data,

Recalling Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free

movement of such data,

Has, in application of Article 4(7), Article 5(1), point 2, Article 8(3) and Article 15(12) of the

Eurodac Convention, adopted the following implementing rules:

Article 1

Definitions
For the purposes of these implementing rules:

(a)  "databank" shall mean the computerised central database as referred to in Article 1(2) of

the Convention,

! Linguistic scrutiny reservation from the French delegation.
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3. Fingerprints shall be digitally processed and transmitted or communicated in the data format
referred to in Annex 1. ' The Central Unit shall ensure that the fingerprint data transmitted or
communicated by the Member States can be compared by the computerised fingerprint

recognition system.

4. Member States should transmit or communicate the data referred to in Article 5(1) of the
Convention electronically. Transmission or communication of data in paper form using the
form set outin' Annex 2 or by other means of data support (diskettes; CD-ROM or other means
of data support which may be developed and generally used in future) should be limited to

situations in which there are continuous technical problems.

5. The reference number referred to in Article 5(1), point 4 of the Convention must make it
possible to relate data unambiguously to one particular person and to the Member State which is
transmitting or communicating the data. In addition, it must make it possible to tell whether
they relate to an asylum seeker or a person referred to in Article 3 or Article 7 of the Protocol.
The reference number shall begin with the identification letter or letters by which, in accordance
with the list in Annex 3, the Member States transferring or communicating the data are
identified. The identification letter or letters is/are followed by the identification of the category
of person. 1 refers to data relating to asylum seekers, 2 to persons referred to in Article 3 of the

Protocol and 3 to persons referred to in Article 7 of the Protocol.

6. The Central Unit shall confirm receipt of the transmitted or communicated data as soon as

possible.

' See draft statement n° 1 in Annex II.
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Article 4

Other tasks of the Central Unit

1. The Central Unit shall separate the data on asylum applicants and the data on persons referred to

in Article 3 of the Protocol which are stored in the data bank, by appropriate technical means, :

2. On the basis of a communication from a Member State, the Central Unit shall give an
appropriate-distinguishing mark to data on persons who have been recognised and admitted as
refugees pursuant to the Geneva Convention and shall separate them, by appropriate technical
means, from other data recorded in the databank. If the Council has taken a decision in
accordance with Article 8(2)(a) of the Convention, the first sentence shall no longer apply. The

Central Unit shall remove the existing distinguishing marks and cancel separation of the data.
3. The Central Unit shall draw up statistics on its work every three months, indicating

(a) the number of sets of data transmitted and communicated on
- asylum applicants
- persons referred to in Article 3 of the Protocol

- persons referred to in Article 7 of the Protocol;

(b)  the number of hits concerning asylum applicants who have lodged an asylum

application in another Member State;

(c)  the number of hits concerning persons referred to in Article 3 of the Protocol who have

subsequently lodged an asylum application;

(d)  the number of hits on persons referred to in Article 7 of the Protocol who have

previously lodged an asylum application in another Member State;

' See draft statement n® 3 in Annex II.

® Scrutiny reservation from the United Kingdom delegation and the Commission representative

on Article 4(1) which they consider redundant.
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Article S

Obligation to keep records

1. The Central Unit shall keep records of all data processing operations within the Central Unit.
These records must show the purpose of access, the date and time, the data transmitted, the data
used for interrogation and the name of both the unit puttingin or retrieving data and the persons

responsible.

2. Such records may be used only for the data-protection monitoring of the admissibility of data
processing as well as to ensure data security pursuant to Article 10 of the Convention. The
records must be protected by appropriate measures against unauthorised access and erased after
a period of one year, if they are not required for monitoring procedures which have already

begun.

Article 6 !

Supervision of implementation

The first sentence of Article 18 of the Convention shall apply mutatis mutandis.

Article 7

Entry into force

1. These implementing rules shall enter into force at the time of adoption by the Council.

2. The Council shall review application of these implementing rules within four years following

the start of Eurodac's activities.

! These provisions might have to be adapted in the light of the Eurodac Regulation.
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Annex 1

Data format for the exchange of fingerprint data

The following format is prescribed for the exchange of fingerprint data:

ANSI/NIST - CSL 1}

and any future further developments of this standard.

Scrutiny reservation from the French delegation on the prescribed format.
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| 1. Reference number

DRAFT EURODAC FINGERPRINT FORM

Annex 2

| 2. Place of the application for asylum or place where the alien was apprehended

3. Date of the application for asylum or date on which the alien was apprehended

4. Sex -

c-

5. Date on which the fingerprints were taken

6. Date on which the data were transmitted to the Central Unit

ROLLED IMPRESSIONS

1. Right Thumb

2. Right Forefinger

3. Right Middlefinger

4. Right Ringfinger

5. Right Littlefinger

6. Left Thumb

7. Left Forefinger

8. Left Middlefinger

9. Left Ringfinger

10. Left Littlefinger

PLAIN IMPRESSIONS

LEFT HAND Four fingers taken simultaneously

TWO THUMBS

Impressions taken simultaneously

LEFT RIGHT

RIGHT HAND Four fingers taken simultaneously
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Annex 3

Member State identification letters

Belgium BEL
Denmark DNK
Germany D
Greece GRC
Spain ESP
France FRA
Ireland IRL
Italy ITA
Luxembourg LUX
Netherlands NLD
Austria AUT
Portugal PRT
Finland FIN
Sweden SWE
United Kingdom UK
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ANNEX I1

Draft statements to be entered in the Council minutes

. “The Council agrees that amendments and additions to Annex 1 to the Eurodac implementing
rules shall be decided in accordance with the procedure for the drawing up of implementing
provisions laid down in the Eurodac Regulation. In this respect, it will be necessary to determine
in the framework of the discussions on the Eurodac Regulation whether and to what extent the
Council transfers competence for the implementing provisions of the Eurodac Regulation to the
Commission in accordance with Article 145 EC (future Article 202), first sentence, TEC, or

reserves that competence for itself in accordance with the third sentence of that article.”

. “In examining the draft implementing rules of the Eurodac Convention, the Council noted that a
drafting error is contained in Article 6 of the Convention and agrees that the corresponding

provision in the Eurodac Regulation should read as follows:

“Each set of data, as referred to in Article 5(1), shall be stored in the central database for ten
years from the date on which the fingerprints were taken. Upon expiry of this period, the

Central Unit shall automatically erase the data from the central database.””

. Re Article 4

“The Council and the Commission agree that the legal basis for Article 4(1) to (3) of the

implementing rules will need to be more clearly specified in the Eurodac Regulation”. '

See scrutiny reservation of the United Kingdom delegation and the Commission representative
on Article 4(1).
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