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In conformity with the mandate given by the Permanent Representatives Committee on 25 and
26 November 1997, the Working Party on Criminal and Community Law continued at its
meeting on 23 January 1998 its examination of the draft Joint Action out in 12350/97
JUSTPEN 105. The Working Party also had before it Member States' replies to a questionnaire
concerning corruption in the private sector (11759/97 JUSTPEN 93 + ADD 1) and a summary
of these replies (12289/97 JUSTPEN 102).

The Working Party first had a general discussion on the scope and the form of the instrument.

One delegation (NL} maintained its general reservation on the draft as it was not convinced that

there was a need for an instrument on corruption in the private sector.

Some delegations thought that a limited scope was appropriate while others wanted a broad
approach. Some delegations favoured a two-step procedure where the most urgent issues
would be dealt with in a first instrument and more detailed rules then could be provided in a
possible second instrument at a later stage. Others would like to go for a more complete
instrument straight away. Most of the delegations having spoken on this point favoured a

Convention, but some would prefer a Joint Action.
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The Chairman concluded on that basis that it was not possible to establish a consensus

concerning the scope and the form of the instrument at this stage.

For the purpose of the detailed examination of the draft, the Working Party agreed, on proposal

from the Chairman, to proceed on the basis of the following provisional working assumption:
- The form of the instrument would be a Convention;
- The Convention should as a first stage deal with key issues;

- Additional measures concerning corruption in the private sector could be taken in a
Protocol to the Convention at a second stage. {This procedure would be
comparable to the procedure followed regarding the protection of the European
Communities' financial interests, where a Convention was adopted as a first stage

and then followed by protocols to the Convention).

This provisional approach would be tested and if necessary adjusted during the discussion on

the details of the proposal.

The Working Party then examined Articles 1 and 2 of the draft. On the basis of the result
thereof and the above general discussion, the Presidency has after the meeting established the
modified text of Articles 2 and 3 set out in the Annex for the purpose of the next meeting on
the draft. Changes as compared with 12350/97 JUSTPEN 105 are underlined or otherwise

indicated.
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ANNEX

DRAFT JOINT ACTION
adopted by the Council on the basis of Article K.3 of the Treaty on European Union,

on making corruption in the private sector a criminal offence

THE COUNCIL OF THE EUROPEAN UNION,
HAVING REGARD to the Treaty on European Union, and in particular Article K.3(2)(b) thereof,

HAVING REGARD to the report of the High-level Group on Organized Crime (1) which was
approved by the European Council meeting in Amsterdam on 16 and 17 June 1997, and more

particularly Recommendation No 6 of the Action Plan, which provides for the development of a

comprehensive policy against corruption;

WHEREAS the Member States attach particular importance to combating corruption in the

private sector on an international level;

HAVING REGARD to the Protocol, adopted by the Council on 27 September 19986, to

the Convention on the protection of the European Communities' financial interests (2),

to the Second Protocol, adopted by the Council on 19 June 1997, to the Convention on the
protection of the European Communities' financial interests (3) and to the Convention on the
fight against corruption involving officials of the European Communities or officials of

the Member States of the European Union, adopted by the Council on 26 May 1997 (4);

HAVING REGARD to the communication from the Commission to the Council and

the European Parliament on a Union policy against corruption, of 21 May 1997 (5);

(1) 0uNo C 251, 15. 8.1997, p. 1.
() 0J No C 313, 23.10.1996, p. 2.
3) 0JNoC ...

(%) OJNo C 195, 25. 6.1997, p. 1.
(%) coM(97) 192 final, 21.5.1997.
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WHEREAS corruption distorts competition and undermines the principles of openness and

freedom of markets, and in particular the smooth functioning of the internal market, and also

militates against transparency and openness in international trade,

TAKING ACCOUNT OF THE FACT THAT the Presidency has sought the Opinion of

the European Parliament in accordance with Article K.6 of the Treaty on European Union,

HAS ADOPTED THIS JOINT ACTION:

Article 1

Definitions

For the purposes of this Joint Action:

- "person” shall mean any employee or other servant of a business enterprise acting in the

course of its business activities;

- "legal person” shall mean any entity having such status under the applicable national law,
except for States or other public bodies in the exercise of State authority and for public

international organizations.

Article 2 (1)

Passive corruption in the private sector

For the purposes of this Joint Action, the deliberate action of a person who, directly or
through an intermediary, requests or receives [undue] advantages of any kind whatsoever,
for himself or for a third party, for him to perform or refrain from performing an act by

virtue of or facilitated by his position, in breach of his duties, [or in a way which is

contrary to the principles of fair competition] (...) shall constitute passive corruption in the

private sector.

Each Member State shall take the necessary measures to ensure that conduct of the type

referred to in paragraph 1 is made a criminal offence.

(1) The text has been modified by the Presidency for the purpose of further consideration.
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Article 3 (1)
Active corruption in the private sector

For the purposes of this Joint Action, the deliberate action of whosoever promises or
gives, directly or through an intermediary, [undue] advantages of any kind whatsoever to a
person, for himself or for a third party, for him to perform or refrain from performing an

act by virtue of or facilitated by his position, in breach of his duties, [or in a way which is

contrary to the principles of fair competition] (...} shall constitute active corruption in the

private sector.

2. Each Member State shall take the necessary measures to ensure that conduct of the type

referred to in paragraph 1 is made a criminal offence.
Article 4 (2)
Penalties

1. Each Member State shall take the necessary measures to ensure that the conduct referred
to in Articles 2 and 3 [and acting as an accessory in or instigation to such conduct arel (3)
[is] punishable by effective, proportionate and dissuasive criminal penalties, including, at
least in serious cases, penalties involving deprivation of liberty which can give rise to
extradition.

2. For minor cases of active or passive corruption in the private sector, however, a Member

State may impose penalties of a different kind from those referred to in paragraph 1. (4)

(1) The text has been modified by the Presidency for the purpose of further consideration.

(2) Text presented in 12350/97 JUSTPEN 105 by the Luxembourg Presidency.

(3) Most delegations were in favour of retaining the reference to accessories and instigators in
Article 4(1) and Article 5(1) and {3). However, some other delegations entered reservations
or scrutiny reservations on this point and it was agreed to return to the matter at a later
stage.

(4) Some delegations (F/S/E/UK) had doubts or reservations regarding paragraph 2.
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Article 5
Liability of legal persons

Each Member State shall take the necessary measures to ensure that legal persons can be
held liable for active corruption of the type referred to in Article 3 committed for their
benefit by any person, acting either individually or as part of an organ of the legal person,

who has a leading position within the legal person, based on:

- a power of representation of the legal person, or

- an authority to take decisions on behalf of the legal person, or
- an authority to exercise control within the legal person,

[as well as for involvement as accessories or instigators in the commission of such an

offence] (1).

Apart from the cases already provided for in paragraph 1, each Member State shall take
the necessary measures to ensure that a legal person can be held liable where the lack of
supervision or control by a person referred to in paragraph 1 has made possible the
commission of an act of active corruption of the type referred to in Article 3 for the

benefit of that legal person by a person under its authority. (2)

(1) Most delegations were in favour of retaining the reference to accessories and instigators in

(2

Article 4(1) and Article 5(1) and (3). However, some other delegations entered reservations
or scrutiny reservations on this point and it was agreed to return to the matter at a later
stage.

) Reservations by the French delegation on paragraph 2.
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3. Liability of a legal person under paragraphs 1 and 2 shall not exclude criminal proceedings

against natural persons who are involved as perpetratorsl, instigators or accessories] (1) in

the active corruption.

Article ba

Sanctions for legal persons

1. Each Member State shall take the necessary measures to ensure that a legal person held

liable pursuant to Article 5(1) is punishable by effective, proportionate and dissuasive

sanctions, which shall include criminal or non-criminal fines and may include other

sanctions such as:

(a)

(b)

(c)

(d)

exclusion from entitlement to public benefits or aid;

temporary or permanent disqualification from the practice of commercial activities;

placing under judicial supervision;

a judicial winding-up order.

2. Each Member State shall take the necessary measures to ensure that a legal person held

liable pursuant to Article 5(2) is punishable by effective, proportionate and dissuasive

sanctions or measures. (2)

(1) See footnote 1 on page 6.
(2) Reservation by the Spanish delegation on paragraph 2.
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Article 6
Jurisdiction

1. Each Member State shall take the necessary measures to establish its jurisdiction with

regard to:

{(a) the offences referred to in Articles 2 and 3 where the offence has been
committed:

- in whole or in part within its territory, or

- by one of its nationals, or

- for the benefit of an undertaking or association that has its head office in
the territory of that Member State;

{b) the liability incurred by legal persons pursuant to Article 5 where the legal person
has its head office in the territory of that Member State. (1)

2. Any Member State may declare that it will not apply, or will apply only in specific cases
or circumstances, the jurisdiction rule set out in paragraph 1(a), second indent. (2) (3)
Article 7
Implementation of the Joint Action
1. Within a year following the entry into force of this Joint Action, appropriate proposals for

implementing it shall be submitted by each Member State for examination by the

competent authorities with a view to adoption.

Scrutiny reservations by several delegations.

Calls for the addition in paragraph 2 of a reference to paragraph 1{(a), third indent
(NL/S/UK/E/F/DK).

The exact wording of Article 6(2) and Article 7(2) is to be reviewed in the light of the
outcome of discussion of the legal form of the instrument.

(3)
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[2. If, two years after the entry into force of this Joint Action, any Member State has not
yet implemented requirements under it, it shall report the fact to the Council, giving
reasons. The Council shall take any measures to ensure the most effective judicial
cooperation between Member States concerning the offences covered by this Joint
Action.] (1)

This Joint Action shall be published in the Official Journal.
Done at Brussels,...

For the Council

The President

(1) Scrutiny reservations by several delegations. See also footnote 3 on page 8.
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