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Recommendation 21 of the High-Level Group's report prescribes that a study should be conducted into the
role and place of judicial authorities in their relations with Europol. The Netherlands delegation believes
that the ad hoc Europol Working Party is the appropriate body to carry out this study. Alternatively, the
study could be conducted by a group of experts set up by the Multidisciplinary Working Party on Organized
Crime.

As regards the content of the study, delegations were requested in 12120/97 CRIMORG 18 to put forward
ideas on the following questions:

* What could/should be the role and place of the judicial authorities in relation to Europol, insofar as the
Europol Convention remains unchanged? ('Post Europol™);

* What could/should be the role and place of the judicial authorities in relation to Europol, in the light of

Article 30 of the Amsterdam Treaty? ("Post Amsterdam");

1.  "Post Europol": Role and place of the judicial authorities in relation to Europol under the present
Europol Convention

The Netherlands delegation views the debate over the place and role of the judicial authorities in their
relations with Europol primarily in the context of the extension of Europol's terms of reference, as
reflected in the Amsterdam Treaty. Under the present Europol Convention, Europol has a role to play
in providing information, coordination and support. The exchange of information through Europol is
under the responsibility of the competent national authorities. As long as Europol's terms of reference
are not extended (which would require amendment of the Europol Convention), the Netherlands
delegation sees no call for judicial control over Europol at a European level.

This does not affect the need for the Member States concerned to provide a prompt judicial follow-up
to political cooperation in the context of Europol. The decision to set up the judicial network was
taken in response to the idea of coordinating national judicial activities, (see 9804/4/97 REV 4
CRIMORG 1) . In the light of the development of the judicial network on the one hand, and of
Europol on the other, further consideration must be given — before any extension of Europol's terms of
reference pursuant to the Amsterdam Treaty — to the kind of relationship there could/should be
between the judicial network, national coordinating bodies and Europol.
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2. "Post-Amsterdam": role and place of the judicial authorities in relation to Europol following the
extension of its terms of reference, as proposed in the Amsterdam Treaty

Acrticle 30 of the Amsterdam Treaty stipulates that, within a period of five years after the entry into
force of the Amsterdam Treaty, Europol's potential should be extended. Among other things, Europol
will be able to support current investigations by Member States, by sending one or more experts
whose duty it will be to provide on-the-spot assistance to the team responsible for the investigation, a
team which could also comprise officials from other Member States.

In the event of Europol's terms of reference being extended in operational terms as described above,
the Netherlands delegation thinks it would be advisable for Europol to be supervised by a magistrate.
If Europol's missions were extended to include on-the-spot assistance, then monitoring of the activities
which Europol officials had developed and intended to develop in this area should be given further
consideration. Monitoring of this kind would raise the question of whether these activities were
compatible with the Europol Convention. In the event of a Member State submitting a request for on-
the-spot assistance during a criminal investigation, then the compatibility of that request with the
Europol Convention could, for example, be examined by a magistrate appointed to work with Europol.
The requesting Member State might well take the view that this matter was compatible with the
Europol Convention, but even at the level of the organization itself a formal opinion would have to be
given on this.

In any event, the Netherlands takes the view that Europol officials who provide on-the-spot support by
taking part in the operational actions of joint teams, as indicated in Article 30 of the Amsterdam
Treaty, operate under the responsibility of the competent national authorities on the spot.

The tasks and powers of one or more magistrates appointed to work with Europol should be examined
in the study prescribed by the High-Level Group, together with the issue of the framework for judicial
reviews and the relationship with national magistrates.

The study should also consider whether a new authority ought to be established to carry out the
monitoring or whether this kind of supervision could be assigned to one or more existing authorities.
In theory, the following options may be considered:

(a) the Advocate-General at the European Court of Justice in Luxembourg;

(b) a national authority, rotating in conjunction with the Presidency;

(c) three rotating national authorities from the Presidency troika;

(d) a permanent body of national authorities, comparable to Europol's Joint Supervisory Body, with its
own elected chairman.

One possibility would be to appoint the Advocate-General at the European Court of Justice in
Luxembourg to exercise control over Europol. The option of having three magistrates from the
Presidency troika exercise control over Europol could also provide a balanced alternative. Each
magistrate would exercise a supervisory role with regard to Europol for a period of one and a half
years. If monitoring were conducted by a magistrate from the Presidency-in-Office, then the relatively
short six-month term might lead to inefficiency.
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In the light of the development of the European judicial network, magistrates could be appointed from
the latter to exercise a supervisory role with regard to Europol in a similar structure connected to the
Presidency. If a permanent body of national authorities comparable to Europol's Joint Supervisory
Body were created specifically for Europol, with its own elected Chairman, the Netherlands
delegation fears that such a structure would be too cumbersome; as such a body would consist of
fifteen magistrates.

Conclusion

"Post-Europol™: As long as Europol's terms of reference are not extended, the Netherlands delegation sees
no call for judicial control of Europol at a European level. Information exchange through Europol is under
the responsibility of the competent national authorities. In the light of the development of the European
judicial network on the one hand, and Europol on the other, further consideration must be given to the kind
of relationship there could/should be between this network, national coordinating bodies and Europol.

"Post-Amsterdam™: In the event of Europol's terms of reference being extended in operational terms, the
tasks and missions of one or more magistrates appointed to work with Europol should be examined, together
with the issue of the framework for judicial reviews and the relationship with national magistrates. Another
issue to be examined is whether a new authority responsible for monitoring should be set up, or whether one
or more existing authorities could be entrusted with a supervisory role of this kind.
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