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from : Presidency
to : Working Party on Mutual Assistance in Criminal Matters
No. prev. doc.: 9812/98 JUSTPEN 67
Subject: Possible content of the future Protocol to the future Convention on Mutual

Assistance in Criminal Matters between the Member States of the European Union
- reservations in relation to Article 5 of the 1959 Council of Europe Convention on
mutual assistance in criminal matters

A provisional list of questions to be examined in relation to the above subject was presented in
a room document at the meeting of the Working Party on Mutual Assistance in Criminal Matters
on 11 and 12 June 1998. It was agreed that the Presidency in coliaboration with the incoming
Austrian Presidency and the Secretariat would issue a paper on the basis of the room document
and comments made by delegations for the purpose of a detailed discussion on the subject at a

future meeting.

Delegations will find attached the revised list of questions established following thweeting.
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Delegations are not asked to answer the questions in writing. However, delegations are invited
to prepare themselves for a detailed discussion on reservations under Article 5 of the 1959
Convention and to be in a position in that context to answer the questions listed in the Annex

orally.
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ANNEX

List of questions for the purpose of a detailed discussion on reservations to Article 5 of the

1959 Council of Europe Convention on mutual assistance in criminal matters

1. Does your country impose the requirements:
a) dual criminality,
b) extraditability, and
c) compatibility

with the law of the requested State under the 1959 Convention ?

2. Are these requirements based on:

- Articte 2 of the Convention?
- a declaration pursuant to Article 5 of the Convention ?

3. Please be prepared to describe the requirements (e.g. do they apply to requests for

search and seizure only or to other types of requests also) ?

Are these requirements imposed systematically, or at the discretion of your

competent authorities ?

4, How frequently does your country refuse requests because of one or more of these
requirements ? Have you had problems with any particular offenses? Can you give

concrete examples where requests have been refused?

If no statistics are available a response based on the impressions or the experience

of all or some of your compeient authorities wouid still be useful.
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What is your country’s reason or justification for imposing one or more of these
requirements when you comply with mutual legal assistance requests from other
EU Member States ?

Could your country consider:

- lifting the requirements all together ?
- qualifying the requirements, or applying them more flexibly ?

Please specify.

Do your competent authorities have experience with the three requirements (Article
5 a, b, ¢ of the 1959 Convention on Mutual Legal Assistance) of other EU Member

States ?

Please specify.

Did your competent authorities experience cases, where they abstained from asking
for mutual legal 2ssistance to another Member State, because it was known, that
mutual legai assistance would be refused on the ground of reservations under

Article 5, a, b, ¢ ?

Please add any additional comments you wish to make.
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