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Subject: Study on the international instruments relevant to subsidiary protection

Delegations will find herewith a study on the above-mentioned subject, drawn up by the General Secretariat of
the Council, in consultation with the Danish delegation and the Commission services, as agreed at the meeting
of the "Asylum" Working Party with experts in migration matters, held on 12 and 13 June 1997.
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Introduction

11 At the meeting of the Asylum Working Group with experts in migration matters on 19-20 March 1997
the Danish delegation presented a note for discussion on subsidiary protection within the EU (ASIM 52 6764/97
of 17 March 1997). This should be placed in the context of the objective of harmonising the asylum policy of
the Member States, and also of the existence of categories of people usually known as "de facto" refugees who
do not enjoy refugee status under the terms of the Geneva Convention.

1.2 The Danish delegation suggested that a detailed consideration of relevant international instruments in
this field could be useful for further discussions. The present paper aims to do this by reference particularly to
the 1951 Convention relating to the Status of Refugees (the Geneva Convention) and the 1967 Protocol relating
to the Status of Refugees (the New York Protocol), Article 3 of the European Convention on Human Rights (the
ECHR) and Article 3 of the UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment
and Punishment (CAT).

1.3 A detailed list of other relevant instruments, international, European and regional can be found in the
Annex. Of particular importance are the following UN instruments:

Universal Declaration of Human Rights 1948
International Covenant on Civil and Political Rights 1966
Declaration on Territorial Asylum 1967
Declaration on the Human Rights of Individuals who are not

Nationals of the Country in which they live 1985

and the following Council of Europe instruments:

Recommendation 434 on the Right to Asylum 1965
Resolution 14 on Asylum to Persons in Danger of Persecution 1967
Recommendation 773 on De Facto Refugees 1976

Recommendation 817 on Certain Aspects of the Right to Asylum 1977
Recommendation 1 on the Protection of Persons Satisfying the
Criteria in the Geneva Convention who are not formally recognised as

Refugees 1984
Recommendation 1088 on the Right to Territorial Asylum 1988
Recommendation 1236 on the Right of Territorial Asylum 1994

14 There are similar provisions in several of these instruments. For example, article 7 of the International
Covenant on Civil and Political Rights (ICCPR) says: "no one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment”. Article 3(1) of the CAT says: "no State Party shall expel, return
(refouler) or extradite a person to another State where there are substantial grounds for believing that he would
be in danger of being subjected to torture”. However, in practice, article 3 of the ECHR is more commonly
used in support of individual claims, as the ECHR has proved over the years to be the most effective basis for
obtaining protection in individual cases. The ECHR is also of course a specifically European instrument, and in
the European context many individuals exercise their right to take complaints to Strasbourg. Large numbers of
cases are brought before the Court under Article 3 of the ECHR.

10175/98 FP/cm EN
DGHI -2-



15 It should be noted that this paper deals with subsidiary protection, not with temporary protection which
is the subject of a Commission proposal (document 7042/97 ASIM 64, currently under revision). In common
with relevant existing legislation it does not address the status of individuals who have been granted temporary
protection. Rather its focus is on those individuals who do not qualify for refugee status under the Geneva
Convention, but who for one reason or another are, or may be, in need of protection.

Temporary protection

2.1 The Commission proposal seeks to establish a framework which allows the Council to adopt, on a case
by case basis, measures concerning the temporary protection of displaced persons within the EU. The
framework defined by the proposal fixes the procedures for the initial decision determining which groups of
people will be the beneficiaries, as well as the exact duration of the temporary protection regime, the revision of
this decision (including the possible extension), as well as the gradual phasing out of the temporary protection
regime.

2.2 The Geneva Convention does not exclude the possibility of recognising whole groups of persons as
refugees. Despite this there is, as yet, no right to temporary protection established by an international instrument
in the same way as an individual has a right to seek asylum . Instead, temporary protection is granted by states
as an autonomous act to influxes of persons who are in need of international protection. It offers a means of
avoiding the overwhelming burden placed on asylum procedures in the event of mass influxes. It aims to offer
immediate and flexible arrangements in an emergency situation only.

2.3 Temporary protection provides a category of protection further to those conferred more prescriptively
under the Geneva Convention or through subsidiary measures; it fills a gap between the formal recognition of a
refugees and the concept of “safe areas”, when options of internal flight are continually changing and groups
would otherwise be forced to continually relocate due to conflict and human rights abuses.

2.4 Many of the beneficiaries of temporary protection may also fall within the categories outlined at 4.4.
Unlike those awarded subsidiary protection, temporary protection does not preclude the possibility that some of
its beneficiaries may also fall within the category of Geneva Convention refugees. Nor does it exclude the
possibility that longer periods of temporary protection may lead to individuals being granted a more permanent
status or that states may wish to apply Article 1F of the Geneva Convention at a later date. However, it allows
asylum determination procedures to be put on hold for a reasonable time.

@ However, asylum itself is conferred at the discretion of the state; see under 3.2.
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The Geneva Convention and the definition of a refugee

31 The Convention was drawn up after the Second World War to establish a general definition of who was
to be considered a refugee. It entered into force on 21 April 1954.

3.2 Acrticle 1 defines a refugee for the purposes of the Convention, but does not explicitly confer on the
individual qualifying for refugee status a right to asylum. A refugee is defined as: "any person who, as a result
of events occurring before 1 January 1951 and owing to well founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political opinion is outside the country of
his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside the country of his former habitual residence as a
result of such events, is unable, or owing to such fear, is unwilling to return to it".

3.3 By accession to the New York Protocol, States undertook to apply the substantive provisions of the
Geneva Convention without the 1951 time limit. The Protocol also recommended that contracting States should
not adopt the geographical restriction provided for in Article 1.b limiting the status of refugee to individuals
made refugees within Europe. Most States have now accepted this recommendation.

3.4 The phrase "well-founded fear of being persecuted" is the key phrase of the definition. In general the
applicant's fear should be considered well-founded if he can establish, to a reasonable degree, that his continued
stay in his country of origin has become intolerable for the reasons stated in the definition. The term
"persecution” is not defined in the Geneva Convention or elsewhere, although the EU Joint Position on the
harmonised application of the definition of the term "refugee” of 4 March 1996 does contain guidelines.
However, the 1992 UNHCR Handbook says that: "From Article 33 of the 1951 Convention it can be inferred
that a threat to life or freedom on account of race, religion, nationality, political opinion or membership of a
particular social group is always persecution. Other serious violations of human rights - for the same reasons -
would also constitute persecution”.

35 The post Cold War era has seen a dramatic rise in the number of people seeking protection from
ethnically and religiously-inspired persecution, often in the context of civil war. However, the Geneva
Convention designates as refugees only those who have fled from individual persecution for the reasons given
and excludes fugitives from natural disasters, from situations of armed conflict, from civil or international war
or from serious public disorder. Nor does the Geneva Convention designate as refugees any individuals with a
well-founded fear of persecution because of their gender or sexual orientation.

3.6 However, the Final Act of the 1951 United Nations Conference of Plenipotentiaries on the Status of
Refugees and Stateless Persons expressed "the hope that the Convention...will have value as an example
exceeding its contractual scope and that all nations will be guided by it in granting so far as possible to persons
in their territory as refugees and who would not be covered by the terms of the Convention, the treatment for
which it provides".

3.7 A number of other international instruments since 1951 have sought to broaden the definition of the
word "refugee”. Council of Europe Recommendation 773 of 1976 refers to “de facto" refugees, individuals
who have not been recognised as refugees within the meaning of Article 1 of the Geneva Convention and the
New York Protocol and who are unable or unwilling for political, racial, religious or other valid reasons to
return to their countries of origin. It calls for member governments to apply a liberal definition of the term
"refugee" as set out in the Geneva Convention and the New York Protocol and not to expel "de facto" refugees
unless they will be admitted by another country where they do not run the risk of persecution.
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Subsidiary protection: cases falling outside the scope of the Geneva Convention

4.1 As follow-up to the work of the Danish delegation in ASIM 52, delegations were invited to provide
information on their existing national instruments of protection which were used in cases not qualifying for
recognition under the Geneva Convention. A summary of responses to this is in ASIM 267 (13667/97).

4.2 ASIM 267 showed that different kinds of protection were given to such individuals. Different terms
were used; there are references, for example, to "temporary residence”, "exceptional leave to remain" "tolerated
stay" and "de facto" refugee statues. Whatever the terms used and the protection given, it is clear that Member
States have experienced cases where individuals who do not qualify as refugees, or who might be considered as
borderline Convention cases, are felt to be in need of protection. The reason most often advanced for this need
for protection is "humanitarian grounds” and the individuals involved are those who have an "essential need for

protection for similar reasons" (i.e. similar to the Geneva Convention).

4.3 In practice the humanitarian grounds which are most often mentioned by Member States are those
involving medical conditions (either of an applicant or of a family member), the existence of a state of war in
the applicant's country of origin and the risk that an applicant will face inhuman treatment or punishment on
return to his country of origin.

In relation to this last point, some Member States said that they used Article 3 of the ECHR and/or Article 3 of
the CAT as a basis for granting protection in exceptional cases (see sections 5 and 6 respectively for more
detailed information on these Conventions).

44 There are, however, many different circumstances which could drive individuals to seek refuge in
another country; many of these could be outside the scope of the Geneva Convention, even though the danger
and the risk of persecution might be just as real. A brief summary of these circumstances is given below:

"Refugee-like" situations

* the attitude of the national authorities where they are unable or unwilling to provide adequate
protection against persecution;

* severe persecution of close relatives.

Humanitarian cases

* medical circumstances, age or family circumstances e.g. young children;
* escape from war service or disproportionately severe punishment for avoidance of war service;
* severe punishment as a result of fleeing the country or applying for asylum abroad.

General circumstances

* a state of war, civil war or national or ethnic disturbance;

* political instability, random violence or a poor human rights situation;

* famine or natural or environmental disasters;
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* the unwillingness of the country of origin to readmit asylum-seekers;

* difficulties in obtaining reliable information about the situation in the country of origin.

4.5 In addition to the general categories given in 3.3 above, some Member States grant temporary
protection of various kinds to nationals of specific countries because of the conditions there. Thus, in recent

years protection has been granted to nationals of Rwanda, Albania, Somalia, Zaire (now DRC) and the
countries of ex-Yugoslavia.

The principle of non-refoulement

51 Article 33 of the Geneva Convention states that (1) "no Contracting Party shall expel or return
("refouler™) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social group or political
opinion”, and that (2) "the benefit of the present provision may not, however, be claimed by a refugee whom
there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who,
having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the
community of that country™.

5.2 This principle applies to refugees within the meaning of Article 1a of the Geneva Convention. It also
applies to asylum-seekers at least during an initial period whilst their application for recognition is being
considered.

Non-refoulement and the ECHR

6.1 This section is part of a note submitted by the Netherlands Presidency in 1997. It was issued as ASIM
89 REV 1. It deals with the implications of Article 3 of the ECHR which states that: *No one shall be subjected
to torture or to inhuman or degrading treatment or punishment”, and gives some of the most important case law
to date on this issue.

6.2 The most important jurisprudence of the European Court of Human Rights on
Article 3 consists of the following expulsion or extradition related cases:

Ireland v. United Kingdom (A series, No 25; 1978)

Tyrer v. United Kingdom (A Series, No 26; 1978)

Abdulaziz, Cabales and Balkandali v. United Kingdom (A Series, No 94; 1985)
Berrchab v. Netherlands (A Series, No 138; 1988)

Soering v. United Kingdom (A Series, No 161; 1989)

Cruz Varas and others v. Sweden (A Series, No 201; 1989)
Moustaquim v. Belgium (A Series, No. 193; 1991)

Vilvarajah v. United Kingdom (A Series, No 215; 1991)

Chahal v. United Kingdom (15 November 1996; 1996- V No 22)
Ahmed v. Austria (17 December 1996; 1996-VI No 26)

Nsona v. Netherlands (28 November 1996; 1996-V No 36)
Amuur v. France (25 June 1996; 1996-111 No 11)

D. v. United Kingdom (2 May 1997; 1997-111 No 37)

Paez v. Sweden (30 October 1997; 1997-VII No 56)

Bahaddar v. Netherlands (19 February 1998)
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6.3 The most important jurisprudence of the European Commission of Human Rights on Article 3 consists
of the following expulsion or extradition related cases:

X v. Belgium (No 984/61)

X, Y,Z,Vand W v. UK (No 3325/67)
Amckrane v. UK (No 5961/72)

Giama v. Belgium (No 7612/76)

Agree v. UK (No 7729/76)

X v. Switzerland (No 9012/80)

Bulus v. Sweden (No 9330/81)

X v. FRG (No 10040/82)

Altun v. FRG (No 10308/83)

Kirkwood v. UK (No 10478/83)

Harabi v. Netherlands (No 10798/84)
Mansi v. Sweden (No 15658/89)

R v. Denmark (No 16381/90)

S., M. and M.T. v. Austria (No 19066/91)
Aylor-Davis v. France (No 22742/93)
Tanko v. Finland (No 23634/94)
Bahaddar v. Netherlands (No 25894/94)
the Greek case (12 YB 1; 1969)5.3.

6.4 Article 3 of the European Convention on Human Rights contains an absolute guarantee of the rights it
protects, including in cases of expulsion. This thesis has been explicitly confirmed by the European Court in
the Chahal and Ahmed cases, where it considered: "Thus whenever substantial grounds have been shown for
believing that an individual would face a real risk of being subjected to treatment contrary to Article 3, if
removed to another State, the responsibility of the Contracting State to safeguard him or her against such
treatment is engaged in the event of expulsion. In these circumstances, the activities of the individual in
question, however undesirable or dangerous, cannot be a material consideration. The protection afforded by
Article 3 is thus wider than that provided by Articles 32 and 33 of the United Nations 1951 Convention on the
Status of Refugees.”

This judgement clearly implies that the absolute and unqualified nature of the right concerned is not in any way
diminished, if in expulsion cases the important factor is the risk of inhuman or degrading treatment in the
receiving country.

6.5 In particular, the Article does not provide for a balance between the individual's interests and public
interests, such as public order (ordre public), health or morals, national security or public safety in the host
country. In particular, the fact that the person concerned may pose a threat to public order (ordre public) in the
host country, e.g. if he/she has committed a serious offence (as, for example, in the Ahmed case), cannot
overrule the protection offered by Article 3. This means that the protection offered by the ECHR in this respect
goes beyond the protection offered by the 1951 Convention Relating to the Status of Refugees, since Article 33,
paragraph 2 of that Convention stipulates that "the benefit of the present provision may not be claimed by a
refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he
is, or who, having been convicted by a final judgement of a particularly serious crime, constitutes a danger to
the community of that country”. Thus, the Court is of the opinion (Chahal) that it would be unjustified to
assume that "there is any room for balancing the risk of ill-treatment against the reasons for expulsion in
determining whether a State's responsibility under Article 3 is engaged".
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6.6 Avrticle 3 does not contain a general right not to be expelled; the obligations of Contracting States in
expulsion cases amount to a careful and explicit consideration of the following questions:

- does the expulsion itself constitute inhuman or degrading treatment due to factors relating to
the individual at the time of the expulsion (e.g. illness) (X v. Switzerland)?

- is the expulsion not out of proportion to the facts of the case (Agree)?

- is there a real risk of being subjected to torture or to inhuman or degrading treatment or
punishment in the country to which the person is expelled (Soering)?

6.7 Expulsion of persons who are not physically capable of travelling, for example, because of illness, can
constitute inhuman or degrading treatment in the sense of Article 3 (Tanki; Bulus). Furthermore, frequent
repetition of unsuccessful expulsion attempts would also constitute inhuman or degrading treatment (Giama;
Bulus). Similarly, long-term periods of detention, for example in case of persons whose nationality/identity
have to be established first, may constitute such treatment. In a recent case (Nsona), the Court did not, however,
conclude a breach of Article 3 in case of an expulsion which had been given effect with haste.

6.8 The crucial factor in the case of Article 3 is the expulsion itself, not the fact that the person concerned
does not meet the criteria for admission. It would therefore be wrong to assume that Article 3 would require
Contracting States to adjust their admission policies, unless these were to constitute racial discrimination
(Abdulaziz). In practically all Article 3 related cases the Strasbourg Commission and Court have concentrated
their judgements on the consequences of expulsion measures and have refrained from passing a judgement on
possible implications for admission policies. In many judgements, the Court also explicitly recognizes that
Contracting States have the right, as a matter of well-established international law and subject to their treaty
obligations including the Convention, to control the entry, residence and expulsion of aliens and that the right to
political asylum is not contained in either the Convention or its Protocols (e.g. Vilvarajah). The question of
proportionality should therefore be seen in respect of the expulsion decision: if the reasons for expulsion are not
in proportion to its effects, there may be a violation of Article 3. It is obvious, however, that indirectly this
affects the underlying decision, i.e. either the withdrawal of residence status or the decision to refuse admission.

6.9 In considering an expulsion measure, the State authorities will have to consider whether there is a real
risk of the person concerned being subject to torture or to inhuman or degrading treatment or punishment in the
country to which he or she is expelled. For this they should obtain all relevant information about the situation in
that country, both generally and in relation to the person concerned. In accordance with the Court's
jurisprudence (Soering), however, there must be shown substantial grounds for believing that the person
concerned is facing a real risk etc. This means that it is up to the person concerned to come up with the first
evidence of any such risk; thereafter, the State may produce counterevidence. Furthermore, Contracting States
are responsible only for foreseeable risks (Vilvarajah). This may well imply that risks that cannot be verified or
falsified do not generally lead to a violation of Article 3. This is therefore an important difference with the
examination of asylum applications, where the principle of benefit of the doubt has been generally recognized.
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6.10  Since there must be a real risk, the threat cannot be entirely remote or hypothetical; the required degree
of likelihood may, however, vary in accordance with the severity of the measures to be feared. There would not
generally be a real risk if the personal position of the person concerned would not be any worse than the general
situation of other members of his or her ethnic, religious, etc. community and there were no special
distinguishing features in his or her case (Vilvarajah). However, if this community suffers from group
persecution or from torture or inhuman or degrading treatment, this "singling out" criterion may have to yield in
favour of the absolute nature of the provision as such. In other words, if the group as a whole is badly treated, it
may not be absolutely necessary for the person concerned to show that he or she faces a particular risk.

6.11  The extent to which assurances provided by the authorities of the receiving State are sufficient to
assume that there is not a real risk has been dealt with in the Amuur case. Even though there had been
diplomatic contacts made with the authorities of the receiving State, the Court ruled that these assurances "were
dependent on the vagaries of diplomatic relations” and did not consider them sufficient. This holds in
particular, if the host country is not bound by the Geneva Convention relating to the Status of Refugees. There
does not seem to be a real risk, if there exists an internal flight alternative within the country concerned
(Chahal). It falls normally upon the person concerned to show that such an internal flight alternative does not
exist (S., M. and M.T. v. Austria).

6.12  What constitutes torture or inhuman or degrading treatment or punishment depends on all the
circumstances of the case, such as the nature and the context of the treatment or punishment, the manner and
method of its execution, its duration, its physical or mental effects and, in some instances, the sex, age and state
of health of the victim (Soering). The treatment must attain a minimum level of severity (Ireland v. UK). The
notion of inhuman treatment covers at least such treatment as deliberately causes severe suffering, mental or
physical, which, in the particular situation, is unjustifiable. The word "torture” is often used to describe
inhuman treatment, which has as a purpose the obtaining of information or confession, or the infliction of
punishment, and is generally an aggravated form of inhuman treatment. Treatment or punishment of an
individual may be said to be degrading if it grossly humiliates him before others or drives him to act against his
will or conscience (the Greek case). Racially discriminatory acts will normally constitute degrading treatment
(Abdulaziz).

6.13  Thus, the definition of Torture used by the Court is similar to the definition provided by the UN
Convention against Torture, i.e. "any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of any kind". Certain
techniques such as wall-standing, hooding, subjection to noise, deprivation of sleep, deprivation of food and
drink, especially when applied in combination would constitute inhuman and degrading treatment (Ireland v.
UK).

6.14  Normal punishment for civil offences in accordance with the legislation of the country concerned, even
if such punishment is more severe than in the expelling State, does not normally constitute inhuman or
degrading treatment. This can be different, however, in cases of arbitrary, discriminatory or cruel or excessive
punishment. Insofar as cruel or excessive punishment is concerned, the suffering occasioned must attain a
particular level before a punishment can be classified as "inhuman” (Tyrer). What constitutes cruel or excessive
punishment should be judged not in accordance with the norms prevailing at the time of the conclusion of the
European Convention, but in the light of present-day conditions (Tyrer).
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6.15 If the person concerned would be subject to the execution of the death penalty in the country, to which
he or she is to be expelled, this would often constitute inhuman treatment (Soering) According to the Court, the
following factors should be taken into account: the manner in which the death penalty is imposed or executed,
the personal circumstances of the condemned person and a disproportionality to the gravity of the crime
committed, as well as the conditions of detention awaiting execution. If there are guarantees that the death
sentence will in practice not be executed, the death sentence in itself will not be sufficient ground for applying
Article 3.

6.16 It is not necessary that the measures are taken by the central State authorities. In general, it would be
sufficient that these measures are taken by those who hold substantial power within the State. Also acts by
private groups (e.g. guerillas or parties involved in a civil war) or individuals can be relevant (Altun; Kirkwood;
Ahmed). In that case, an important factor is the extent to which the authorities are capable of offering protection
against such acts (Chahal; Ahmed). ©)

Non-refoulement and the Convention against torture

7.1 Reference should also be made to the increased importance of the findings of the Committee Against
Torture in the context of the implementation of the UN Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment. Avrticle 3 of this Convention reads:

1. No State Party shall expel, return (refouler) or extradite a person to another State where there
are substantial grounds for believing that he would be in danger of being subjected to torture.
2. For the purposes of determining whether there are such grounds, the competent authorities

shall take into account all relevant considerations including, where applicable, the existence in
the State concerned of a consistent pattern of gross, flagrant or mass violations of human rights.

7.2 Apart from its decisions on Communications, the Committee against Torture has included a number of
relevant Conclusions and Recommendations in its periodic reports to the General Assembly. Not only does the
Committee take a clear stand on the effect of the Convention upon expulsion measures, but it also does not
hesitate to express itself on the implications for admission, whenever relevant.

@ According to the consistent jurisprudence of the Federal Administrative Court, the highest
administrative court in the Federal Republic of Germany, expulsion infringes Article 3 of the European
Convention on Human Rights only where there is a risk of torture or inhuman punishment or treatment
by State authorities.

On 15 April 1997, the Federal Administrative Court upheld this jurisprudence on the relationship
between State violence and impediments to expulsion in numerous proceedings which had been
instituted by Somalian refugees fleeing from the civil war.

The Federal Administrative Court had before it the judgment of the European Court of Human Rights
in Strasbourg of 17 December 1996 (Sharif Hussein Ahmed v. Austria), which declared in an
individual case that expulsion from Austria to Somalia was incompatible with Article 3 of the European
Convention on Human Rights, since there was the risk that the refugee would be persecuted by rival
parties involved in the civil war and that State intervention could not guarantee his protection.

10175/98 FP/cm EN
DGHI -10 -



7.3 Two cases on which the Committee against Torture decided and which are of relevance here are
Mutombo v. Switzerland (13/1993) and Khan v. Canada (15/1994). In the former case, Mr Mutombo had
deserted from the Zairean armed forces and provided a history of detention and torture. The Committee said
that: "the aim...is to establish whether the individual concerned would be personally at risk of being subjected to
torture in the country to which he would return. The existence of a consistent pattern of gross, flagrant or mass
violations of human rights does not as such constitute a sufficient ground for determining that a person would
be in danger of being subjected to torture upon his return; additional grounds must exist that indicate that the
individual concerned would be personally at risk. Similarly, the absence of a consistent pattern of gross,
flagrant or mass violations of human rights does not mean that a person cannot be considered to be in danger of
being subjected to torture upon his return in his specific circumstances. The latter case concerned a citizen of
Pakistan of Kashmiri origin. The Committee noted that he had presented “a medical report which did not
contradict his allegations™, that the late submission of claims and corroboration was "not uncommon for victims
of torture”, and concluded that "even if there could be some doubts about the facts adduced by the author, it
(the Committee) must ensure that his safety is not endangered".

Conclusions

8.1 It is evident that there are considerable numbers of people within the EU who, for one reason or
another, do not qualify for, or who have not sought, refugee status under the terms of the Geneva Convention,
and who may be in need of protection. Member States have different laws and practices with regard to such
individuals; delegations are referred to 13667/97 ASIM 267 for an overview of subsidiary protection in the EU.

8.2 However, existing international instruments do place an obligation on States Parties, including EU
Member States, to afford protection to persons present on their territory. These obligations can be summarised
briefly:

* The basic principle of non-refoulement in Article 33 of the Geneva Convention places an obligation on
States not to expel or return a refugee (or asylum-seeker) to territories where his life or freedom would
be threatened for the same reasons contained in Article 1 A defining the term "refugee”. The non-
refoulement principle is, however, subject to exemptions in individual cases when there are reasonable
grounds for regarding the person in question as a danger to the security of the host country or to the
community of that country.

* The protection afforded to individuals present on the territory of States party to the ECHR (and the
CAT) goes beyond this. Article 3 of the ECHR, Article 3 of the CAT and Atrticle 7 of the ICCPR are
not subject to exemptions in individual cases on the grounds of eg State security. If there are
substantial grounds for believing that a person would be subjected to torture or inhuman or degrading
treatment if expelled, the decision is tantamount to an infringement of Article 3 by the country
expelling the person. Moreover, the reasons why an individual may face such a risk are basically
irrelevant to the question of protection under Article 3.

8.3 It is not possible to make an exhaustive list of the types of cases which may be covered by Article 3.
However, some basic common features can be identified:

* persons qualifying for refugee status under Article 1A of the Geneva Convention
but exempted for reasons of State security or otherwise may still be covered by Article 3 and thus
not subject to expulsion;
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* a person not physically able to travel may be covered by Article 3, as the act of expelling such a
person may in itself constitute inhuman or degrading treatment;

* frequent repetition of unsuccessful expulsion attempts may constitute inhuman or  degrading
treatment;
* an individual facing normal punishment for civil offences in the country to which he or she will be

expelled is not covered by Article 3; however, they could be covered if they faced arbitrary,
discriminatory or cruel or excessive punishment judging by present-day conditions;

* a person facing the death penalty in the country to which he or she will be expelled will often - but not
always - be covered by Article 3, depending on the circumstances of the case, including subjection to the so-
called "death row phenomenon';

* a person may face measures contrary to Article 3 in the country to which he or she will be expelled
from sources other than the central State authorities, so acts by private groups or individuals may be
relevant.

8.4 These international instruments place obligations on States, in individual cases, not to expel a person
when such an act would be contrary to eg Article 3 of the ECHR. It should be stressed, however, that these
obligations are limited in that the relevant instruments and thelr subsequent jurisprudence cannot be taken as
obligations on States to change their admission policy, nor, more specifically, do they directly imply an
obligation to grant any specific status, residence permit or consequent rights to the person in question.

These decisions are left to the discretion of the individual State, taking national law into account.

8.5 As long ago as 1951, the Final Act of the Geneva Convention encouraged signatories to consider
according protection to individuals not covered by it. Since then there have been many calls for a European
instrument to harmonise subsidiary protection.

8.6 Delegations may wish to indicate their agreement to the above interpretation of the relevant
international instruments and the obligations inherent in those instruments presented above.

8.7 If it is then decided, on the basis of the information given and referred to here, that an instrument is
needed, such a measure should build on the existing international instruments. Consideration would then need
to be given firstly to whether this should incorporate the existing instruments into an EU instrument and
secondly to the extent of new forms of protection not already covered by these instruments.

8.8 The question of the form which an EU instrument might take would eventually have to be reviewed in
the light of the progress of the entry into force of the relevant provisions of the Treaty of Amsterdam.
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ANNEX

COLLECTION OF RELEVANT INTERNATIONAL INSTRUMENTS
AND OTHER LEGAL TEXTS

CONCERNING SUBSIDIARY PROTECTION
(in chronological order)

I. INTERNATIONAL INSTRUMENTS

Charter of the United Nations

Article 55: With a view to the creation of conditions of stability and well-being which are necessary for
peaceful and friendly relations among nations based on respect for the principle of equal rights and self-
determination of peoples, the United Nations shall promote:

a. higher standards of living, full employment, and conditions of economic and social progress and
development;

b. solutions of international economic, social, health, and related problems; and international cultural and
educational co-operation; and

c. universal respect for, and observance of, human rights and fundamental freedoms for all without distinction
as to race, sex; language, or religion.

Article 56: All Members pledge themselves to take joint and separate action in co-operation with the
Organization for the achievement of these purposes set forth in Article 55.

Convention on the Prevention and Punishment of the Crime of Genocide

Adopted by the UN General Assembly on 9 December 1948

Entry into force: 1951

Text: UNTS vol. 78, p. 277

Ratification: All EU Member States except Portugal (March 1998)

Article 11 defines "genocide” as meaning: " ... any of the following acts committed with intend to destroy, in
whole or in part, a national, ethnical, racial or religious group such as:(b) Causing serious bodily or mental harm
to members of the group;(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part.”
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Universal Declaration of Human Rights (UDHR)

Adopted and proclaimed by the UNGA resolution 217 A (111) of 10 December 1948

Article 3: Everyone has the right to life, liberty and security of person.

Article 4: No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in all their
forms.

Article 5: No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishm ent.
Article 6: Everyone has the right to recognition everywhere as a person before the law.

Article 7: All are equal before the law and are entitled without any discrimination to equal protection of the law.
All are entitled to equal protection against any discrimination in violation of this Declaration and against any
incitement to such discrimination.

Article 13: (1) Everyone has the right to freedom of movement and residence within the borders of each
State.(2) Everyone has the right to leave any country, including his own, and to return to his country.

Article 14: (1) Everyone has the right to seek and to enjoy in other countries asylum from persecution.(2) This
right may not be invoked in the case of prosecutions genuinely arising from non-political crimes or from acts
contrary to the purposes and principles of the United Nations.

Article 15: (1) Everyone has the right to a nationality.(2) No one shall be arbitrarily deprived of his nationality
nor denied the right to change his nationality.

The 1949 Geneva Conventions

* Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field

* Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea

* Geneva Convention relative to the Treatment of Prisoners of War

Adopted by the UNGA on 12 August 1949

Entry into force: 21 October 1950

* Geneva Convention relative to the Protection of Civilian Persons in Time of War

Adopted by the Diplomatic Conference for the Establishment of International Conventions for the Protection of
Victims of War

Entry into force: 21 October 1950

Text: UNTS No. 973, Vol. 75, p. 287

* Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I)

Adopted by the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian
Law Applicable in Armed Conflicts on 8 June 1977 (at its Fourth Session in Geneva, 17 March - 10 June 1977)
* Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol 1)

Adopted by the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian
Law Applicable in Armed Conflicts on 8 June 1977 (at its Fourth Session in Geneva, 17 March - 10 June 1977)
Entry into force: 7 December 1978

Text: UNTS No. 17513, vol. 1125, p. 609
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Convention for the Suppression of the Traffic in Persons and of
the Exploitation of the Prostitution of others

Approved by UN General Assembly resolution 317 (V) of 2 December 1949

Entry into force: 25 July 1951

Text: UNTS vol. 96, p. 271; Final Protocol to the Convention of 2 September 1949 for the Suppression of the
Traffic in Persons and of the Exploitation of the Prostitution of Others: UNTS vol. 96, p. 316

Article 5: In cases where injured persons are entitled under domestic law to be parties to proceedings in respect
of any of the offences referred to in the present Convention, aliens shall be so entitled upon the same terms as
nationals.

Article 16: The Parties to the present Convention agree to take or to encourage, through their public and private
educational, health, social, economic and other related services, measures ... for the rehabilitation and social
adjustment of the victims of prostitution Article 17 The Parties to the present Convention undertake, in
connection with immigration ... to adopt or maintain such measures as are required ... to check the traffic in
persons of either sex for the purpose of prostitution.In particular they undertake:(1) To make such regulations as
are necessary for the protection of immigrants ... and in particular, women and children, both at the place of
arrival and departure and while en route;

Article 19: The Parties to the present Convention undertake, in accordance with the conditions laid down by
domestic law and without prejudice to prosecution or other action for violations thereunder and so far as
possible:(1) Pending the completion of arrangements for the repatriation of destitute victims of international
traffic in persons for the purpose of prostitution, to make suitable provisions for their temporary care and
maintenance.

Statute of the United Nations High Commissioner for Refugees (UNHCR)

Annex to the UNGA Resolution 428 (V)of 14 December 1950

Paragraph 6: (B)The competence of the High Commissioner for Refugees shall extend to: (ii) Any person who
is outside the country of his nationality, or if he has no nationality, the country of his former habitual residence,
because he has or had well-founded fear of persecution by reason of his race, religion, nationality or political
opinion and is unable or, because of such fear, unwilling to avail himself of the protection of the government of
the country of his nationality, or if he has no nationality, to return to the country of his former habitual
residence.
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Convention Relating to the Status of Refugees
(1951 Geneva Convention)

Adopted by the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons
on 28 July 1951

Text: UNTS No. 2545, Vol. 189, p. 137

Entry into force: 22 April 1954

Ratification: All EU Member States.

Article 1: Definition of the term "refugee"A. For the purposes of the present Convention, the term "refugee”
shall apply to any person who:(2) As a result of events occurring before 1 January 1951 and owing to well
founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside
the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.

Article 33: Prohibition of expulsion or return ("refoulement™)(1) No Contracting Party shall expel or return
(“"refouler"”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social group or political
opinion.(2) The benefit of the present provision may not, however, be claimed by a refugee whom there are
reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been
convicted by a final judgement of a particularly serious crime, constitutes a danger to the community of that
country.

Appendix: Final Act of the 1951 United Nations Conference of Plenipotentiaries on the Status of
Refuges and Stateless Persons

E. The Conference expresses the hope that the Convention relating to the Status of Refugees will have value as
an example exceeding its contractual scope and that all nations will be guided by it granting so far as possible to
persons in their territory as refugees and who would not be covered by the terms of the Convention, the
treatment for which it provides.

By accession to the Protocol Relating to the Status of Refugees (New York Protocol; The Protocol was signed
by the President of the General Assembly and by the Secretary-General on 31 January 1967, UNTS No. 8791,
Vol. 606, p. 267; Entry into force: 4 October 1967) States undertake to apply the substantive provisions of the
1951 Geneva Convention without the 1951 dateline and without any geographic limitation.

Constitution of the International Organisation for Migration (IOM)

Original Constitution of 19 October 1953 (Entry into force: 30 November 1954), amendments adopted on 20
May 1987 (entry into force: 14 November 1989)

Preamble(...) Recognizing ... that international migration also includes that of refugees, displaced persons and
other individuals compelled to leave their homelands, and who are in need of international migration services,
(...)

Article 11: The purposes and functions of the Organization shall be:(b) to concern itself with the organized
transfer of refugees, displaced persons and other individuals in need of international migration services for
whom arrangements may be made between the Organization and the States concerned, including those States
undertaking to receive them;

10175/98 FP/cm EN
DGHI -16 -



Convention relating to the Status of Stateless Persons

Done at New York on 28 September 1954

Entry into force: 6 June 1960

Text: UNTS No. 5158, Vol. 360, p. 117

Ratification: All EU Member States except Spain, Austria, Portugal (March 1998)

Article 1: (1) For the purpose of this Convention, the term “stateless person” means a person who is not
considered as a national by any State under the operation of its law.

Article 7: (1) Except where this Convention contains more favourable provisions, a Contracting State shall
accord to stateless persons the same treatment as is accorded to aliens generally.

Appendix: Final Act of the UN Conference on the Status of Stateless Persons

4. The Conference unanimously adopted the following resolution:The Conference,Being of the opinion that
Article 33 of the Convention Relating to the Status of Refugees of 1951 is an expression of the generally
accepted principle that no State should expel or return a person in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion, has not found it necessary to include in the
Convention Relating to the Status of Stateless Persons an article equivalent to Article 33 of the Convention
Relating to the Status of Refugees of 1951.

Agreement Relating to Refugee Seamen

Adopted on 23 November 1957 at The Hague

Text: UNTS No. 7384, Vol. 506, p. 125

Entry into force: 27 November 1961

Article 1: For the purposes of this Agreement:(b) the term "refugee seaman” shall apply to any person who,
being a member according to the definition of the (1951 Geneva) Convention and the declaration or notification
made by the Contracting State concerned in accordance with Section B of that Article, is serving as a seafarer in
any capacity on a mercantile ship, or habitually earns his living as a seafarer on such a ship.

By accession to the Protocol to the Agreement Relating to Refugee Seamen (signed at The Hague on 12 June
1973, UNTS No. 13928; Entry into force: 30 March 1975) States undertake to apply the Agreement Relating to
Refugee Seamen without the 1951 dateline and without any geographic limitation.

Convention on the Reduction of Statelessness

Done at New York on 30 August 1961

Entry into force: 13 December 1975

Text: United Nations Document A/CONF.9/15, 1961

Ratification: All EU Member States except Belgium, Greece, Spain, Italy, Luxembourg, Portugal and Finland
(March 1998)

Article 1: (1) A Contracting State shall grant its nationality to a person born in its territory who would otherwise
be stateless. Such nationality shall be granted: ...

Article 4: (1) A Contracting State shall grant its nationality to a person, not born in the territory of a Contracting
State, who would otherwise be stateless, if ...
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Appendix: Final Act of the UN Conference on the Elimination or Reduction of
Future Statelessness

Resolution I: The Conference recommends that persons who are stateless de facto should as far as possible be
treated as stateless de jure to enable them to acquire an effective nationality.

International Convention on the Elimination of all Forms of Racial Discrimination

(21 December 1965)
Text: UNTS vol. 660, p. 195
Ratification: All EU Member States except Ireland (March.1998)

International Covenant on Civil and Political Rights (ICCPR) and Optional Protocol thereto

Adopted by UNGA Resolution 2200 A (XXI) of 16 December 1966

Entry into force: 23 March 1976

Text: Annex to UNGA Resolution 2200 A (XXI), UNTS vol. 999, p. 171 and vol. 1057, p. 407

Ratification: Covenant: All EU Member States. Protocol: All EU Member States except United Kingdom
(March 1998)

Article 6 (Compare Article 3 UDHR): (1) Every human being has the inherent right to life. This right shall be
protected by law. No one shall be arbitrarily deprived of his life.

Article 7 (Article 5 UDHR): No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to medical or scientific
experimentation.

Article 8 (Article 4 UDHR): (1) No one shall be held in slavery; slavery and the slave-trade in all their forms
shall be prohibited.(2) No one shall be held in servitude.(3) (2) No one shall be required to perform forced or
compulsory labour.

Article 13: An alien resident lawfully in the territory of a State Party to the present Covenant may be expelled
therefrom only in pursuance of a decision reached in accordance with law and shall, except where compelling
reasons of national security otherwise require, be allowed to submit the reasons against his expulsion and to
have his case reviewed by, and be represented for the purpose before the competent authority or a person or
persons especially designated by the competent authority.

Article 15 (Article 11 (2) UDHR): (1) No one shall be held guilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence, under national or international law, at the time when it
was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time when the
criminal offence was committed. If, subsequent to the commission of the offence, provision is made by law for
the imposition of the lighter penalty, the offender shall benefit thereby.(2) Nothing is this article shall prejudice
the trial and punishment of any person for any act or omission which, at the time it was committed, was criminal
according to the general principles of law recognized by the community of nations.

Article 16 (Article 6 UDHR): Everyone shall have the right to recognition everywhere as a person before the
law.
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Article 18 (Article 18 UDHR): (1) Everyone shall have the right to freedom of thought, conscience and religion.
This right shall include freedom to have or adopt a religion or belief of his choice, and freedom, either
individually or in community with others and in public or in private, to manifest his religion or belief in
worship, observance, practice and teaching.(2) No one shall be subject to coercion which would impair his
freedom to have or to adopt a religion or belief of his choice.(3) Freedom to manifest one's religion or beliefs
may be subject only to such limitations as are prescribed by law and are necessary to protect public safety,
order, health, morals or the fundamental rights and freedoms of others.(4) The State Parties to the present
Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the
religious and moral education of their children in conformity with their own convictions.

Article 4: (2) provides against any derogation from article 6, 7 and 8 (paragraphs 1 and 2), 11, 15, 16 and 18
even in times of compelling national emergency. Second in hierarchy are those rights from which states may
derogate during a "public emergency which threatens the life of the nation and the existence of which is
officially proclaimed" as defined in Article 4 (1):

Articles 9 and 10 (Article 9 UDHR): Freedom from arbitrary arrest or detention. Articles 3, 26, 24 and 27
(Articles 1 and 7 UDHR) The right to equal protection for all, including children and minorities.

Article 14 (Article 11 (1) UDHR): The right in criminal proceedings to a fair and public hearing and to be
presumed innocent unless guilt is proved.

Articles 17 and 23 (Article 16 UDHR): The protection of personal and family privacy and integrity.

Article 12 (1) (Article 13 (1) UDHR): The right to internal movement and choice of residence.

Article 12 (2)-(4) (Article 13 (2) UDHR): The freedom to leave and to return to one's country.

Articles 19-22 (Article 19, 20 and 23 (4) UDHR): Liberty of opinion, expression, assembly and association and
the right to form and join trade unions.

Article 25 (Article 21 UDHR): (a) The ability to take part in the conduct of public affairs, directly or through
freely chosen representatives.(b) The right to vote and to be elected at genuine periodic elections.(c) The right to
have access, on general terms of equality, to public service in one's country.

Parties to the Optional Protocol to the International Covenant on Civil and Political Rights recognized the
competence of the Human Rights Committee set up in part IV of the ICCPR to receive and consider
communications from individuals claiming to be victims of violations of any of the rights set forth in the
ICCPR.

Second Optional Protocol to the ICCPR (Aiming at the Abolition of the Death Penalty)

Adopted by UNGA Resolution 44/128 of 15 December 1989
Entry into force: in accordance with Article 8
Text: Annex to UNGA Resolution 44/128

International Covenant on Economic, Social and Cultural Rights (ICESCR)

Adopted and opened for signature, ratification and accession by UNGA Resolution 2200 A (XXI) of 16
December 1966

Entry into force: 3 January 1976

Text: Annex to UNGA Resolution 2200 A (XXI), UNTS vol. 993, p. 3

Ratification: All EU Member States

The ICESCR does not impose absolute and immediately binding standards of attainment, but rather requires
states to take steps to the maximum of their available resources to progressively realize rights in a non-
discriminatory way:
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Article 2(1): Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realization of the rights recognized in the present
Covenant by all appropriate means, including particularly the adoption of legislative measures.(2) The States
Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be
exercised without discrimination of any kind as to race, colour,sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

The basic (socio-economic) rights are:

Article 7 (Compare Article 23 (1)-(3) and 24 UDHR): The right to work, including just and favourable
conditions of employment, remuneration and rest.

Article 11 (1) (Article 25 (1) UDHR): The right to an adequate standard of living for oneself and one's family,
including adequate food, clothing and housing, and to the continuous improvement of living conditions.
Articles 9, 12, 13 and 14 (Article 22, 26 UDHR): The right to social security, including social insurance, to
medical care and to education.

Article 10 (Article 25 (2) UDHR): Protection of the family, particularly children and mothers.

Article 15 (Article 27 UDHR): The right to take part in cultural life, to enjoy the benefits of scientific progress
and its applications etc.

United Nations Declaration on Territorial Asylum

UNGA Resolution 2312 (XXII) of 14 December 1967

Article 11: Asylum, granted by a State, in the exercise of its sovereignty, to persons entitled to invoke Article 14
of the Universal Declaration of Human Rights, including persons struggling against colonialism, shall be
respected by all other States.

Article 31: (1) No person referred to in article 1, paragraph 1, shall be subjected to measures such as rejection at
the frontier or, if he has already entered the territory in which he seeks asylum, expulsion or compulsory return
to any State where he may be subjected to persecution. (2) Exception may be made to the foregoing principle
only for overriding reasons of national security or in order to safeguard the population, as in the case of a mass
influx of persons. (3) Should a State decide in any case that exception to the principle stated in paragraph 1 of
this article would be justified, it shall consider the possibility of granting to the person concerned, under such
conditions as it may deem appropriate, an opportunity, whether by way of provisional asylum or otherwise, of
going to another State.

Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity

Adopted by UNGA Resolution 2391(XXI1I) of 26 November 1968

Entry into force: 11 November 1970

Text: UNTS No. 10823, Vol. 754, p. 73

Ratification: No EU Member State ratified (March 1998)

Article I: No statutory limitation shall apply to the following crimes, irrespective of the date of their
commission:

(a) War crimes as they are defined in the Charter of the International Military Tribunal, Nuernberg, of 8 August
1945 and confirmed by resolutions 3 (1) of 13 February 1946 and 95 (I) of 11 December 1946 of the General
Assembly of the United Nations, particularly the “grave breaches” enumerated in the Geneva Conventions of 12
August 1949 for the protection of war victims;

10175/98 FP/cm EN
DGHI -20-



(b) Crimes against humanity whether committed in time of war or in time of peace as they are defined in the
Charter of the International Military Tribunal, Nuernberg, of 8 August 1945 and confirmed by resolutions 3 (I)
of 13 February 1946 and 95 (1) of 11 December 1946 of the General Assembly of the United Nations, eviction
by armed attack or occupation and inhuman acts resulting from the policy of apartheid, and the crime of
genocide as defined in the 1948 Convention on the Prevention and Punishment of the Crime of Genocide, even
if such acts do not constitute a violation of the domestic law of the country in which they were committed.

International Convention on the Suppression and Punishment of the Crime of Apartheid of
30 November 1973

Text: UNTS vol. 1015, p. 243

Ratification: No EU Member State ratified (March.1998)

Article Il defines the term “the crime of apartheid" as applying:... to the following inhuman acts committed for
the purpose of establishing and maintaining domination by one racial group of persons over any other racial
group of persons and systematically oppressing them:

(a) Denial to a member or members of a racial group or groups of the right to life and liberty of person:(i) By
murder of members of a racial group or groups;(ii) By the infliction upon the members of a racial group or
groups of serious bodily or mental harm, by the infringement of their freedom or dignity, or by subjecting
them to torture or to cruel, inhuman or degrading treatment or punishment; ...

(b) Deliberate imposition on a racial group or groups of living conditions calculated to cause its or their physical
destruction in whole or in part.

Declaration on the Protection of Women and Children in Emergency and Armed Conflict

Adopted by UNGA Resolution 3318 (XXXIX) of 14 December 1974

Paragraph 5: All forms of repression and cruel and inhuman treatment of women and children, including
imprisonment, torture, shooting, mass arrests, collective punishment, destruction of dwellings and forcible
eviction, committed by belligerents in the course of military operations in occupied territories shall be
considered criminal.

Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or degrading Treatment or Punishment

Adopted by General Assembly resolution 3452 (XXX) of 9 December 1975

Article 2: Any act of torture or other cruel, inhuman or degrading treatment or punishment is an offence to
human dignity and shall be condemned as a denial of the purposes of the Charter of the United Nations and as a
violation of the Rights.

Article 3: No State may permit or tolerate torture or other cruel, inhuman or degrading treatment or punishment.

(.)
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Draft UN Convention on Territorial Asylum

Articles considered at the UN Conference on Territorial Asylum, Geneva, 10 January - 4 February 1977

Text: Report of the United Nations Conference on Territorial Asylum: UN doc. A/CONF.78/12 (21 April
1977).

Article 2: (1) Each Contracting State may grant the benefits of this Convention to a person seeking asylum, if
he, being faced with a definitive possibility of:

(a) Persecution for reasons of race, colour, national or ethnic origin, religion, nationality, kinship, membership
of a particular social group or political opinion, including the struggle against colonialism and apartheid, foreign
occupation, alien domination and all forms of racism; or

(b) Prosecution or punishment for reasons directly related to the persecution set forth in (a);is unable or
unwilling to the country of his nationality or, if he has no nationality, the country of his former domicile or
habitual residence.

International Convention against the Taking of Hostages

Adopted by the United Nations General Assembly at its 34th session on 17 December 1979

Entry into force: 3 June 1983

Text: UNTS No. 2131, Vol. 1316, p. 205

Article 9: (1) A request for the extradition of an alleged offender, pursuant to this Convention, shall not be
granted if the requested State Party has substantial grounds for believing:(a) That the request for extradition for
an offence set forth in Article 1 has been made for the purpose of prosecuting or punishing a person on account
of his race, religion, nationality, ethnic origin or political opinion; or(b) That the person’s position may be
prejudiced:(i) For any of the reasons mentioned in subparagraph (a) of this paragraph, or (ii) For the reason that
communication with him by the appropriate authorities of the State entitled to exercise rights of protection
cannot be effected.

Convention on the Elimination of All Forms of Discrimination against Women

Adopted by UNGA Resolution 34/180 of 18 December 1979

Entry into force: 3 September 1981

Text: UNTS vol. 1249, p. 13

Ratification: All EU Member States

Article 6: State Parties shall take all appropriate measures, including legislation, to suppress all forms of traffic
in women and exploitation of prostitution of women.

Article 9: (1) State Parties shall grant women equal rights with men to acquire, change or retain their nationality.
They shall ensure in particular that neither marriage to an alien nor change of nationality by the husband during
marriage shall automatically change the nationality of the wife, render her stateless or force upon her the
nationality of her husband. (2) State Parties shall grant women equal rights with men with respect to the
nationality of their children.

Article 16: (2)The betrothal and the marriage of a child shall have no legal effect, and all necessary action,
including legislation, shall be taken to specify a minimum age for marriage and to make the registration of
marriages in an official registry compulsory.
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Safeguards guaranteeing protection of the rights of those facing the death penalty

Approved by Economic and Social Council resolution 1984/50 of 25 May 1984

Paragraphs 1, 2, 3, 4 and 5: Capital punishment may be imposed only for the most serious crimes, for which the
death penalty is prescribed by law at the time of its commission and when the guilt of the person charged is
based upon clear and convincing evidence. Persons below 18 years of age at the time of the commission of the
crime shall not be sentenced to death, nor shall the death sentence be carried out on pregnant women, or on new
mothers, or on persons who have become insane. Capital punishment may only be carried out pursuant to a final
judgement rendered by a competent court after legal process which gives all possible safeguards to ensure a fair
trial.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

Adopted by UNGA Resolution 39/46 of 10 December 1984

Entry into force: 26 June 1987

Text: Annex to UNGA Resolution 39/46

Ratification: All EU Member States except Belgium and Ireland (March.1998)

Article 1: (1) For the purposes of this Convention, the term "torture™ means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for an act he or a third person has committed
or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based
on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to lawful sanctions.

Article 3: (1) No State Party shall expel, return (“refouler™) or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture. (2) For the purpose of
determining whether there are such grounds, the competent authorities shall take into account all relevant
considerations including, where applicable, the existence in the State concerned of a consistent pattern of gross,
flagrant or mass violations of human rights.

Article 13: Each State Party shall ensure that any individual who alleges he has been subjected to torture in any
territory under its jurisdiction has the right to complain to, and to have his case promptly and impartially
examined by its competent authorities. Steps shall be taken to ensure that the complainant and witnesses are
protected against all ill-treatment or intimidation as a consequence of his complaint or any evidence given.

Declaration on Basic Principles of Justice for Victims of Crime and Abuse of Power UNGA

Resolution 40/34 of 29 November 1985

B. Victims of Abuse of Power

Paragraph 18: "Victims" means a person who, individually or collectively, have suffered harm, including
physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental
rights, through acts or omissions that do not yet constitute violations of national criminal laws but of
internationally recognized norms relating to human rights.

Paragraph 20: States should consider negotiating multilateral international treaties relating to victims, as defined
in paragraph 18.

Paragraph 21: States (...) should develop and make readily available appropriate rights and remedies for victims
of such acts.
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Declaration on the Human Rights of Individuals who are not Nationals of the Country
in which They Live

Adopted by UNGA Resolution 40/144 of 13 December 1985

Text: UNGA Resolution 40/144

Article 6: No alien shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment (...).
Article 7: An alien lawfully in the territory of a State may be expelled therefrom only in pursuance of a decision
reached in accordance with law (...). Individual or collective expulsion of such aliens on grounds of race,
colour, religion, culture, descent or national or ethnic origin is prohibited.

UN Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary
Executions

Economic and Social Council Resolution 1989/65, 24, May 1989, Annex (endorsed by UNGA resolution
44/162, paragraph 2, 15 December 1989)

5. No one shall be involuntarily returned or extradited to a country where there are substantial grounds for
believing that he or she may become a victim of extra-legal, arbitrary or summary execution in that country.

Declaration on the Rights of the Child

Adopted by UNGA Resolution 1386 (X1V) of 20 December 1959

Article 8: The child shall in all circumstances be among the first to receive protection and relief.

Article 9: The child shall be protected against all forms of neglect, cruelty and exploitation, He shall not be
subject of traffic, in any form.The child shall not be admitted to employment before an appropriate minimum
age; he shall in no case be caused or permitted to engage in any occupation or employment which would
prejudice his health or education, or interfere with his physical, mental or moral development.

Convention on the Rights of the Child

Adopted by UNGA Resolution 44/25 of 20 November 1989

Entry into force: 2 September 1990

Text: Annex to UNGA Resolution 44/25

Ratification: All EU Member States

Article 1: For the purposes of the present Convention, a child means every human being below the age of
eighteen years unless, under the law applicable to the child, majority is attained earlier.

Article 22: (1) State Parties shall take appropriate measures to ensure that a child who is seeking refugee status
or who is considered a refugee in accordance with applicable international or domestic law and procedures,
shall, whether unaccompanied or accompanied by his or her parents or by any other person, receive appropriate
protection and humanitarian assistance in the enjoyment of applicable rights set forth in the present Convention
and in other international human rights or humanitarian instruments to which the said States are Parties.

Article 37: State Parties shall ensure that:(a) No child shall be subjected to torture or other cruel, inhuman or
degrading treatment or punishment. Neither capital punishment nor life imprisonment without possibility of
release shall be imposed for offences committed by persons below eighteen years of age.
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International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families

Adopted by UNGA Resolution 45/158 of 18 December 1990

Entry into force: according to Article 87

Text: Annex to UNGA Resolution 45/158

Article 10: No migrant worker or member of his or her family shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment.

Article 22: (1) Migrant workers and members of their families shall not be subject to measures of collective
expulsion. Each case of expulsion shall be examined and decided individually.

Declaration on the Protection of All Persons from Enforced Disappearance

Adopted by UNGA Resolution 47/133 of 18 December 1992

Article 8: (1) No State shall expel, return (refouler) or extradite a person to another State where there are
substantial grounds to believe that he would be in danger of enforced disappearance. (2) For the purpose of
determining whether there are such grounds, the competent authorities shall take into account all relevant
considerations including, where applicable, the existence in the State concerned of a consistent pattern of gross,
flagrant or mass violations of human rights.

Il. SELECTED REGIONAL INSTRUMENTS
A. EUROPE

1. COUNCIL OF EUROPE

European Convention for the Protection of Human Rights and Fundamental Freedoms 4 November
1950 (ECHR)

Entry into force: 3 September 1953

Text: European Treaty Series No. 5.

Ratification: All EU Member States

All these parties made declarations that they recognize the competence of the European Commission of Human
Rights and the European Court of Human Rights (Articles 25 and 46 ECHR).

Article 1: The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms
defined in Section 1 of this Convention.

Article 2: (1) Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally
save in the execution of a sentence of a court following his conviction of a crime for which this penalty is
provided by law.

Article 3: No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 4: (1) No one shall be held in slavery or servitude. (2) No one shall be required to perform forced or
compulsory labour.

Article 6: (1) In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law. ...

Article 8: (1) Everyone has the right to respect for his private and family life, his home and his correspondence.
Article 9, 10 and 11: (The rights to freedom of thought, conscience, religion, expression, peaceful assembly and
association with others.)

10175/98 FP/cm EN
DGHI -25-



Article 13: Everyone whose rights and freedoms as set forth in this Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violation has been committed by persons
acting in an official capacity.

Article 14: The enjoyments of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or
social origin, association with a national minority, property, birth or other status.

Article 15: (2) No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or
from Atrticle 3, 4 (paragraph 1) and 7 shall be made under this provision.

Additional Protocol No. 4 of 16 September 1963

Entry into force: 2 May 1968

Text: European Treaty Series No. 46

Ratification: All EU Member Countries except Greece, Spain and the United Kingdom. All these parties made
declarations that they recognize the competence of the European Commission of Human Rights and the
European Court of Human Rights (Articles 25 and 46 ECHR) (March 1998).

Signature: All EU Member Countries

Article 4: Collective expulsion of aliens is prohibited.

Additional Protocol No. 6 of 23 April 1983

Entry into force: 1 March 1985

Text: European Treaty Series No. 114

Ratification: All EU Member Countries except Belgium, Greece and the United Kingdom (March 1998)
Signature: All EU Member Countries except the United Kingdom (March 1998)

Article 1: The death penalty shall be abolished. No one shall be condemned to such penalty or executed.
Additional Protocol No. 7 of 22 November 1984

Entry into force: 1 November 1988

Text: European Treaty Series No. 117

Ratification: All EU Member Countries except Belgium, Germany, Ireland, Spain and the United Kingdom. All
these parties except Greece and Italy made declarations that they recognize the competence of the European
Commission of Human Rights and the European Court of Human Rights (Articles 25 and 46 ECHR) (March
1998)

Signature: All EU Member Countries except Belgium and United Kingdom. (March 1998)

Article 1: (1) An alien, lawfully resident in the territory of a State shall not be expelled therefrom except in
pursuance of a decision reached in accordance with law and shall be allowed:a. to submit reasons against his
expulsion,b. to have his case reviewed, and c. to be represented for this purposes before the competent authority
or a person or persons designated by that authority.

(2) An alien may be expelled before the exercise of his rights under paragraph (1) a, b and c of this Article,
when such expulsion is necessary in the interests of public order or is grounded in reasons of national security.

European Convention on Extradition

Done at Paris on 13 December 1957

Entry into force: 18 April 1960

Text: Council of Europe Treaty Series No. 24

Article 3: Political offences

(1) Extradition shall not be granted if the offence in respect of which it is requested is regarded by the requested
Party as a political offence or as an offence connected with a political offence.
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(2) The same rule shall apply if the requested Party has substantial grounds for believing that a request for
extradition for an ordinary criminal offence has been made for the purpose of prosecuting or punishing a person
on account of his race, religion, nationality or political opinion, or that that person’s position may be prejudiced
for any of these reasons.

(3) The taking or attempted taking of the life of a Head of State or a member of his family shall not be deemed
to be a political offence for the purposes of this Convention.

(4) This Article shall not affect any obligations which the Contracting Parties may have undertaken or may
undertake under any international convention of a multilateral character.

1975 Additional Protocol to the European Convention on Extradition

Entry into force: 20 August 1979

Text: ETS No. 86

Article 1: For the application of Article 3 of the Convention, political offences shall not be considered to include
the following:

(a) the crimes against humanity specified in the Convention on the Prevention and Punishment of the Crime of
Genocide adopted on 9 December 1948 by the General Assembly of the United Nations;

(b) the violations specified in Article 50 of the 1949 Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, Article 51 of the 1949 Geneva Convention for the
Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea,
Article 130 of the 1949 Geneva Convention relative to the Treatment of Prisoners of War and Avrticle 147 of the
1949 Geneva Convention relative to the Protection of Civilian Persons in Time of War;

(c) any comparable violations of the laws of war having effect at the time when this Protocol enters into force
and of customs of war existing at that time, which are not already provided for in the above-mentioned
provisions of the Geneva Conventions

Recommendation 434 (1965) on the Right to Asylum

Adopted by the Consultative Assembly of the Council of Europe on 1 October 1965

Text: Council of Europe Recommendation 434 (1965)

11. Recommends the Committee of Ministers:

(i) to instruct the Committee of Experts on Human Rights to continue and speed its work on the right to asylum
with a view to the elaboration of an international instrument designed to give full legal recognition to the
practice of granting asylum in member States;

(i) to invite member Governments, pending the conclusion of this instrument, to take immediate steps: - to
guarantee refugees the right not to be returned to a country where they would be in danger of persecution
(recognition of the principle of prohibition of return (non-refoulement); - to afford such refugees at least
temporary asylum with a view to their admission to another country, in cases where a given country does not
feel in a position to grant them permanent asylum for reasons of national security or safeguarding of the
population;

(i) to invite member Governments to give a liberal interpretation to the concept of refugee, due regard being
had to the situation obtaining in the country of origin and to the terms of Recommendation E of the Final Act of
the Conference of Plenipotentiaries which signed the 1951 Convention relating to the Status of Refugees.
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Resolution 14 (1967) on Asylum to Persons in Danger of Persecution

Adopted by the Committee of Ministers on 29 June 1967

The Committee of Ministers, (...)

Recommends that Member Governments should be guided by the following principles:

Article 1: They should act in a particularly liberal and humanitarian spirit in relation to persons who seek
asylum on their territory;

Article 2: They should, in the same spirit, ensure that no one shall be subjected to refusal of admission at the
frontier, rejection, expulsion or any other measure which would have the result of compelling him to return to,
or remain in, a territory where he would be in danger of persecution for reasons of race, religion, nationality,
membership of a particular social group or political opinion.

European Convention on the Repatriation of Minors

Adopted by the Council of Europe in The Hague on 28 May 1970

Entry into force: according to Article 23

Text: European Treaty Series No. 71

Article 1: For the purposes of this Convention:

(a) the term “minor” shall mean any person not having attained his majority under the law applicable according
to the rules of private international law of the requesting State and who under this same law has not the right
himself to determine his own place of residence;

(c) the term “repatriation” shall mean the transfer, in implementation of this Convention, of a minor from one
Contracting State, whether or not the latter is the State of which he is a national.

Article 13: (1) No prosecution may be initiated or continued in the requesting State against a person repatriated
in accordance with the provisions of this Section for offences committed prior to his repatriation, unless the
requested State expressly consents to such prosecution. Such consent shall also be required in order to enforce a
penal sanction involving deprivation of liberty or any more severe sentence passed in the requesting State
before repatriation.

European Convention on Social Security

Adopted in Paris on 14 December 1972

Entry into force: 1 March 1977

Text: Council of Europe Treaty Series No. 78

Article 1: For the purposes of this Convention: (...)(0) the term “refugee” has the assigned to it in Article 1,
Section A, of the Convention on the Status of Refugees, signed at Geneva on 28 July 1851, and in Article 1,
paragraph 2, of the Protocol on the Status of Refugees of 31 January 1967, without any geographical
limitation;(p) the term “stateless person” has the meaning assigned to it in Article 1 of the Convention on the
Status of Stateless Persons, done at New York on 28 September 1954;

Article 2: (1) This Convention applies to all legislation governing the following branches of social security:

(a) sickness and maternity benefits;

(b) invalidity benefits;

(c) old-age benefits;

(d) survivors’ benefits;

(e) benefits in respect of occupational injuries and diseases;

(f) death grants;unemployment benefits;

(h) family benefits.

10175/98 FP/cm EN
DGHI -28 -



(4) This Convention does not apply to social or medical assistance schemes, to benefit schemes for victims of
war and its consequences, or to special schemes for civil servants or persons treated as such.

Article 4. (1) The provisions of this Convention shall be applicable:(a) to persons who (...) are refugees or
stateless persons resident in the territory of a Contracting Party, as well as to the members of their families and
their survivors;(b) to the survivors of persons who were (...) refugees or stateless persons resident in the territory
of a Contracting Party.

Recommendation 773 (1976) on De Facto Refugees

Adopted Parliamentary Assembly of the Council of Europe on 26 January 1976

Text: Council of Europe Recommendation 773 (1976)

The Assembly,

1. Considering that in the Council of Europe member States there are a considerable number of persons not
recognized as refugees within the meaning of Article 1 of the Convention Relating to the Status of Refugees of
28 July 1951 as amended by the Protocol of 31 January 1967 and who are unable or unwilling for political,
racial, religious or other valid reasons to return to their countries of origin (de facto refugees);

2. Observing that the special situation of these persons often creates problems, for example with respect for
residence permits and employment opportunities in the host country;

3. Being of the opinion that these persons, in view of their inability or unwillingness to return to their country of
origin, need a more favourable treatment than that accorded to aliens in general;

4. Considering that it is highly desirable that their treatment in the Council of Europe member States should be
as uniform as possible.

5. Recommends that the Committee of Ministers:

I. instruct the competent committee of government experts to prepare an appropriate instrument, preferably an
agreement, on de facto refugees, covering the following points:

(a) to provide for the granting of residence and work permits;

(b) to make applicable to de facto refugees as many articles as possible of the Convention relating to the Status
of Refugees of 28 July 1951, especially those relating to wage-earning employment (Article 17), public relief
(Article 23), labour legislation and social security (Article 24), as well as the provisions concerning refugees
unlawfully in the country of refuge (Article 31), expulsion (Article 32) and, especially, prohibition of expulsion
or return (Article 33);

(c) to enable de facto refugees to find adequate housing;

(d) to extend as far as possible the recognition of professional qualifications, particularly those pertaining to the
liberal professions;

(e) to enable de facto refugees to receive language and vocational training free of charge, and to award grants
and scholarships to students;

() to issue to de facto refugees not possessing valid travel documents, travel documents enabling them to travel
abroad and to return to the issuing country, and to exempt holders of these documents from visa charges;

I1. invite member governments:

i. to apply liberally the definition of “refugee” in the Convention Relating to the Status of Refugees of 28 July
1951 as amended by the Protocol Relating to the Status of Refugees of 31 January 1967;

ii. (a) not to expel de facto refugees unless they will be admitted by another country where they do not run the
risk of persecution;

(b) not to refuse admission and residence to persons who have found “protection or asylum elsewhere”, unless
they will in fact be admitted by another country;

iii. not to subject de facto refugees to restrictions regarding their political activities - with the exception of
political rights in the strict sense which depend upon possessing the nationality of the country of residence -
other than those applicable to their own nationals.
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European Convention on the Suppression of Terrorism

Adopted by the Council of Europe in Strasbourg on 27 January 1977

Entry into force: 4 August 1970

Text: European Treaty Series No. 90

Article 5: Nothing in this Convention shall be interpreted as imposing an obligation to extradite if the requested
State has substantial grounds for believing that the request for extradition for an offence mentioned in Article 1
or 2 has been made for the purpose of prosecuting or punishing a person on account of his race, religion,
nationality or political opinion, or that that person’s position may be prejudiced for any of these reasons.

Recommendation 817 (1977) on Certain Aspects of the Right to Asylum

Adopted by the Parliamentary Assembly of the Council of Europe on 7 October 1977

Text: Council of Europe Recommendation 817 (1977)

The Assembly,

9. Considering that, under Article 5, the European Convention on the Suppression of Terrorism may not be used
to justify the extradition of a person who has committed an act covered by the convention to a country which he
has fled for fear of persecution or prosecution on grounds of race, religion, nationality or political opinion.

11. Believing, that in cases of extradition to a State which is not a contracting party to the European Convention
on Human Rights, care must be taken to ensure that the person concerned is not exposed to the danger of
inhuman treatment in the State in question;

14. Recommends that the Committee of Ministers call on all governments of the member States:

(a) to recognise the right of individual application under Article 25 of the European Convention on Human
Rights and, if this right is recognised, suspend extradition or expulsion to an non-contracting State in cases
where the Commission and, where appropriate, the Court have been called on to take a decision on allegations
that the person concerned runs a grave danger of being subjected to treatment incompatible with the
requirements of the European Convention on Human Rights in the non-contracting State in question;

(b) to reaffirm their intention of maintaining their liberal attitude towards persons who seek asylum on their
territory, on the basis inter alia of the principles laid down in Resolution (67) 14 of the Committee of Ministers,
and having regard to the provisions of the UN Convention of 28 July 1951, relating to the Status of Refugees,
and of its 1967 Protocol.

Declaration on Territorial Asylum

Adopted by the Committee of Ministers on 18 November 1977, at the 278th Meeting of the Ministers’
Deputies.

Text: CE Doc. B(77) 81 (1977)

The Committee of Ministers of the Council of Europe, (...)Declares:

1. In fulfilling their humanitarian duties, the member States of the Council of Europe reaffirm their intention to
maintain, in particular on the basis of the principles set out in Resolution (67) 14, their liberal attitude with
regard to persons seeking asylum on their territory;

2. The member States of the Council of Europe, parties to the 1951 Convention relating to the Status of
Refugees, reaffirm their right to grant asylum to any person who, having a well-founded of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or political opinion, also fulfils the
other conditions of eligibility for the benefits of that Convention, as well as to any other person they consider
worthy of receiving asylum for humanitarian reasons.
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R (84) 1 on the Protection of Persons Satisfying the Recommendation Criteria in the Geneva
Convention Who are Not Formally Recognised as Refugees

Adopted by the Committee of Ministers of the Council of Europe on 25 January 1984

Text: Council of Europe Recommendation R (84) 1

The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of Europe.
Considering that the aim of the Council of Europe is to achieve a greater unity between its members;

Having regard to the Convention relating to the Status of Refugees of 28 July 1951 amended by the Protocol
relating to the Status of Refugees of 31 January 1967, and particularly to Article 33 of the Convention;
Considering that in the member States of the Council of Europe there are persons who satisfy the criteria given
for definition of the term “refugee” within the meaning of Article 1 of the Convention of 28 July 1951 relating
to the Status of Refugees amended by the Protocol of 31 January 1967 but who because they have not applied
for refugee status or for other reasons are not formally recognised as refugees;

Recalling the liberal and humanitarian attitude of Council of Europe member States to persons requesting
asylum and, in particular, their commitment to the principle of non-refoulement as reflected in Resolution (67)
14 on asylum to persons in danger of persecution and the 1977 Declaration on Territorial Asylum;

Considering that the principle of non-refoulement has been recognised as a general principle applicable to all
persons;

Bearing in mind the European Convention on Human Rights, and particularly Article 3;

Considering Consultative Assembly Recommendations 773 (1976) on the situation of de facto refugees,
Recommends that governments of member States, without prejudice to the exceptions provided for in Article
33, paragraph 2, of the Geneva Convention, ensure that the principle according to which no person should be
subjected to refusal of admission at the frontier, rejection, expulsion or any other measure which would have the
result of compelling him to return to, or to remain in, a territory where he has a well-founded fear of persecution
for reasons of race, religion, nationality, membership of a particular social group or political opinion, shall be
applied regardless of whether this person has been recognised as a refugee under the Convention relating to the
Status of Refugees of 28 July 1951 and the Protocol of 31 January 1967.

European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment of 26 November 1987

Entry into force: February 1989

Text: European Treaty Series, No. 126.

Ratified by all EU Member Countries

The Convention creates a surveillance mechanism in the form of a Committee which may make visits to any
establishment in the territory of the Contracting Parties where persons are deprived of their liberty by a public
authority. The Committee has no judicial functions, but reports its findings and makes recommendations to the
State concerned. These reports are confidential.
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Recommendation 1088 (1988) on the Right to Territorial Asylum

Adopted by the Parliamentary Assembly of the Council of Europe on 7 October 1988

Text: Council of Europe Recommendations 1088 (1988)

The Assembly, (...)

10. Recommends that the Committee of Ministers: (...)

iii. continue to work on the harmonisation of the legal rules in respect of territorial asylum in Council of Europe
member states to obtain, in particular: (...)

(d) co-operation in specifying cases where a person not meeting the conditions for the granting of refugee status
might nevertheless be authorised to reside, on humanitarian grounds, in the territory of the member states (de
facto refugees);

iv. examine the possibility of preparing a European convention, including the establishment of a consultative
body, dealing with people falling outside the scope of the Geneva Convention, but requiring protection, on
whose fate the Council of Europe, under the term “de facto refugees”, has been proposing concrete measures for
many years.

Recommendation 1205 (1993) on the Situation of Refugees and Displaced Persons in Several Countries
of the Former Yugoslavia

Adopted by the Parliamentary Assembly of the Council of Europe on 3 February 1993

Text: Council of Europe Recommendation 1205 (1993)9.

The Assembly therefore recommends that the Committee of Ministers: (...)

iii. instruct the competent committee to speed up the work to clarify and harmonise at regional level the legal
status of persons fleeing situations of war or generalised violence who are in need of temporary protection, and
to examine the particular protection needs of deserters who are faced with a high risk of persecution if returned.

Recommendation 1236 (1994) on the Right of Territorial Asylum

Adopted by the Parliamentary Assembly of the Council of Europe on 12 April 1994

8. Therefore the Assembly recommends that the Committee of Ministers: (...)

iii. concerning the status of asylum-seekers and refugees in international law: (...)

(c) draw up a legal instrument for the protection of de facto refugees who - in international law -are not even
afforded the basic refugee protection secured through the 1951 Geneva Convention and 1967 Protocol;
Recommendation

R (1994) 5 on Guidelines regarding the Arrival of Asylum Seekers at European Airports

Adopted by the Committee of Ministers of the Council of Europe on 21 June 1994 at the 515th Meeting of the
Ministers’ Deputies

Text: Council of Europe Recommendation No. R(94) 5

3. Moreover, each State preserves the possibility of sending an asylum seeker to a third country, subject to
respect to (sic) the provisions of the Geneva Convention relating to the Status of Refugees, in particular its
Article 33, and with respect to the European Convention on Human Rights, in particular its Article 3.
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Framework Convention for the Protection of National Minorities of 1 February 1995

Text: ETS No. 157

Entry into force: 1 February 1998

Ratification: Denmark, Finland, Germany, Italy, Spain, United Kingdom.

Signed by all EU Member States except France and Belgium (March 1998)

Article 6: (2) The Parties undertake to take appropriate measures to protect persons who may be subject to
threats or acts of discrimination, hostility or violence as a result of their ethnic, cultural, linguistic or religious
identity.

2. RESOLUTIONS OF THE EUROPEAN PARLIAMENT

Resolution A3-0337/92 on the Harmonization within the European Community of Asylum Law and
Policies

Adopted by the European Parliament of the European Communities on 15 November 1992 at Strasbourg

Text: O.J. No. C 337, p. 97.

The European Parliament, (...)

13. Urges that the Member States take immediate steps to adopt a policy for the provision of protection to de
facto refugees and setting out the conditions of their refuge, including as a minimum a humanitarian right to
remain, pending the possibility of a return in safety and dignity to their country of origin;

14. Urges that the Commission, in order to deal with de facto refugees, submit proposals for consideration and
approval by the European Parliament and Council;

(This is one of several Resolutions.)

B. AMERICAS, AFRICA, ASIA
Convention on Territorial Asylum

Signed in Caracas on March 28, 1954 at the Tenth Inter-American Conference

Entry into force: 29 December 1954

Text: OAS Official Records, OEA/Ser.X/1. Treaty Series 34

Article 3: No State is under obligation to surrender to another State, or to expel from its own territory, persons
persecuted for political reasons or offenses.

Article 4: The right of extradition is not applicable in connection with persons who, in accordance with the
qualifications of the solicited State, are sought for political offenses, or for common offenses committed for
political ends, or when extradition is solicited for predominantly political motives.

Article 5: The fact that a person has entered into the territorial jurisdiction of a State surreptitiously or
irregularly does not affect the provisions of this Convention.

Convention on Diplomatic Asylum
Signed in Caracas on March 28, 1954 at the Tenth Inter-American Conference

Entry into force: 29 December 1954
Text: OAS Official Records, OEA/Ser.X/1. Treaty Series 34
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Asian-African Legal Consultative Committee -Principles Concerning Treatment of Refugees

Adopted by the Asian-African Legal Consultative Committee (AALCC) at its Eighth Session, Bangkok, 1966
Text: AALCC, The Rights of Refugees: Report of the Committee and Background Materials, New Dehli, 1966,
207-19.

Article 3: Asylum to a Refugee

(3) No one seeking asylum in accordance with these Principles should, except for overriding reasons of national
security or safeguarding the populations, be subjected to measures such as rejection at the frontier, return or
expulsion which would result in compelling him to return to or remain in a territory if there is a well-founded
fear of persecution endangering his life, physical integrity or liberty in that territory.

Asian-African Legal Consultative Committee - Addendum to Principles Concerning Treatment of
Refugees

Adopted by the Asian-African Legal Consultative Committee (AALCC) at its Eleventh Session, Accra, 1970
Text: AALCC, Report of the Eleventh Session, Accra (Ghana), 1970, New dehli, 1970, 171-186

Whereas it appears to the Committee on further consideration that the principles adopted at its Session held in
Bangkok in 1966 mainly contemplate the status of what may be called political refugees who have been
deprived of the protection of their own Government and do not provide adequately for the case of other refugees
or displaced persons;

And whereas the Committee considers that such other refugees or displaced persons should enjoy the benefit of
protection of the nature afforded by Articles IV and V of those principles;

Now therefore, the Committee at its Eleventh Session held in Accra between 19th and 20th January 1970
resolves as follows:

1. Any person, who because of foreign domination, external aggression or occupation has left his habitual place
of residence, or being outside such place, desires to return thereto by is prevented from so doing by the
Government or authorities in control of such place of his habitual residence shall be entitled to return to the
place of his habitual residence from which he was displaced.

4. Where such a person does not desire to return, he shall be entitled to prompt and full compensation by the
Government or authorities in control of such place of habitual residence as determined, in the absence of
agreement by the parties concerned, by an international body designated or constituted for the purpose by the
Secretary-General of the United Nations at the request of either party.

1969 American Convention on Human Rights

Entry into force: 18 July 1978

Text in 9 ILM 99, reproducing OAS, Official Records: OEA/Ser.K/XVI/1.1.doc.65, Rev. 1, Corr.1 of 7
January 1970

Article 22: Freedom of Movement and Residence

(7) Every person has the right to seek and be granted asylum in a foreign territory, in accordance with the
legislation of the State and international conventions, in the event he is being pursued for political offenses or
related common crimes.

(8) In no case may an alien be deported or returned to a country, regardless of whether or not it is his country, if
in that country his right to life or personal freedom is in danger of being violated because of his race nationality,
religion, social status, or political opinions.

(9) The collective expulsion of aliens is prohibited.
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Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU Convention)

Adopted by the Assembly of Heads of State and Government of the Organization of African Unity (OAU) on
10 September 1969

Text: UNTS 14 691

Entry into force: 20 June 1974.

Article I:

(1) For the purposes of this Convention, the term “refugee” shall mean every person, who, owing to well-
founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside
the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.

(2) The term refugee shall also apply to every person who, owing to external aggression, occupation, foreign
domination or events seriously disturbing public order in either part or the whole of his country of origin or
nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside
his country of origin or nationality.Acrticle 11

(3) No person shall be subjected by a Member State to measures such as rejection at the frontier, return or
expulsion, which would compel him to return to or remain in a territory where his life, physical integrity or
liberty would be threatened for the reasons set out in Article I, paragraphs 1 and 2.

1981 African Charter on Human and People’s Rights

Text: 21 ILM 58 (1982)

Entry into Force: 1 October 1986

Article 12:

(3) Every individual shall have the right, when persecuted, to seek and obtain asylum in other countries in
accordance with the law of those countries and international conventions.

(5) The mass expulsion of non-nationals shall be prohibited. Mass expulsion shall be that which is aimed at
national, racial, ethnic or religious groups.

1981 Inter-American Convention on Extradition

Entry into force: 28 March 1982

Text: Treaty Series No. 60; OEA/Ser.A/36

Article 4: Grounds for denying extradition

Extradition shall not be granted:

(4) When, as determined by the requested State, the offense for which the person is sought is a political offense,
an offense related thereto, or an ordinary criminal offense prosecuted for political reasons. The requested State
may decide that the fact that the victim of the punishable act in question performed political functions does not
in itself justify the designation of the offense as political.

(5) When, from the circumstances of the case, it can be inferred that persecution for reasons of race, religion or
nationality is involved, or that the position of the person sought may be prejudiced for any of these reasons.
Article 6: Right of asylum

No provision of this Convention may be interpreted as a limitation on the right of asylum when its exercise is
appropriate.
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1984 Cartagena Declaration on Refugees

Adopted by ten Latin American States at a Colloquium entitled “Coloquio Sobre la Proteccion Internacional de
los Refugiados en América Central, México y Panama: Problemas Juridicos y Humanitarios” held at Cartagena,
Columbia from 19-22 November 1984

Text: Annual Report of Inter-American Commission on Human Rights 1984-85, OAS/Ser.L/V/11.66, doc. 10,
rev. 1, 190-193.

Conclusions and Recommendations

111 The Colloquium adopted the following conclusions:

3. To reiterate that, in view of the experience gained from the massive flows of refugees in the Central
American area, it is necessary to consider enlarging the concept of a refugee, bearing in mind, as far as
appropriate and in the light of the situation prevailing in the region, the precedent of the OAU Convention
(article I, paragraph 2) and the doctrine employed in the reports of the Inter-American Commission on Human
Rights. Hence the definition or concept of a refugee to be recommended for use in the region is one which, in
addition to containing the elements of the 1951 Convention and the 1967 Protocol, includes among refugees
persons who have fled their country because their lives, safety or freedom have been threatened by generalized
violence, foreign aggression, internal conflicts, massive violations of human rights or other circumstances which
have seriously disturbed public order.

5. To reiterate the importance and meaning of the principle of non-refoulement (including the prohibition of
rejection at the frontier) as a corner-stone of the international protection of refugees. This principle is imperative
in regard to refugees and in the present state of international law should be acknowledged and observed as a rule
of jus cogens.
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