EUROPEAN UNION Brussels, 28 July 1998

THE COUNCIL

10646/98

LIMITE

JUSTCIV 92

OUTCOME OF PROCEEDINGS

from :

Working Party "ROME I1"

dated: 22 and 23 (morning) July 1998

Adoption of the agenda

The agenda as set out in telex n® 2890 of 2 July 1998 was adopted and no points were
raised under any other business.

First exchange of views on the documents submitted by the Presidency
Docs 9755/98 JUSTCIV 59
9756/98 JUSTCIV 60

INTRODUCTION

The President presented the mandate given by COREPER and underlined the importance of
the inclusion of non-contractual obligations into the general principles of the 1980 Rome
Convention. The present situation in which the 1968 Brussels Convention gives
jurisdiction rules for non-contractual obligations but are excluded from the choice of law
rules in the Rome Convention, is to be considered a gap and thus action is needed.

The President furthermore stated his intention to reach in December a general agreement
on the main topics to be included in a future Convention.

On the basis of introductory remarks made by all delegations, the Working Party
concluded that delegations were generally agreeing to regulate non-contractual relations
based on legal certainty and flexibility. The common ground between delegations forms a
solid basis for progress.
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EXAMINATION OF THE POSSIBLE CONTENT OF A FUTURE CONVENTION
(cf. doc. 9755/98 JUSTCIV 59)

1. a) General conflict of laws rule

The first question to be discussed concerned the general system for a choice of law
rule. The Working Party examined if it should point to the law closest connected to
the dispute, with a presumption for it to be the lex loci delicti or the rule should be
based straight on the lex loci delict with possibly certain exemption.

The President noted widespread agreement to adopt the lex loci delicti rule as a
general principle with certain specific exemptions. Such a system would serve legal
certainty because it excludes disputes about the question which law is closest
connected to a dispute.

b) Place of action or place of effects

Delegations discussed subsequently the problem whether the lex loci delicti should
be based on the place where the act giving raise to the tort has been committed or
the place where the effects of the tort are being/have been felt.

(i) In general delegations expressed the view on the need to base the lex loci
delicti rule on the place where the act giving raise to the tort has taken
place, it being understood that causality questions (i.e. the so called conditio
sine qua non problem) would be discussed at a later stage.

{ii) The place where the act resulted into actual results can be considered
relevant in special cases and could be provided for as specific rules.

{iii) For this purpose, delegations agreed not to take into consideration the place
where subsidiary effects occur.

2. Law of mutual domicile/habitual residence

The question whether the law of the common domicile/habitual residence of both
parties should prevail over the lex loci delicti, was in general answered positively by
delegations. Still under discussion is the question how the rule should be phrased.
As a general rule giving discretion to the courts or as a specific clear rule operating
automatically.

Common domicile/habitual residence of both parties was accepted as one of the
criteria to be taken into account, delegations differed however whether this
criterium should be sufficient or whether an other criterium should be added. To
use the common nationality as a criterium was rejected by many delegations.
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3 Definitions

Delegations stressed the need to seek the possibility to provide for a definition if
future work would indicate that definitions are required in order to avoid legal
uncertainty. The definitions will be drafted during the discussions to come, in
particular concerning the concept of :

- the place where the act giving raise to tort has taken place ;
- the place of the effect of the act.

4. Choice of law
a) Choice of law by the victim
Delegations rejected a free choice of law by the victims. However, in case the
application of the Convention would lead to two or more laws to be applicable to
the contract, some delegations felt that the question would need to be
reconsidered.
b) Choice of law by the parties
Many delegations were of the view to allow parties to choose the law applicable to
their non-contractual conflict. However, some delegations recalled that this issue
should be prudently examined taken into account in particular that it is important to
protect the weaker party when the parties make the choice of law.
c) Moment of the choice of law by the parties
Many delegations rejected the possibility for a choice of law before the act giving
rise to the tort has taken place because for these delegations the choice of law
should only take place ex post facto. Few delegations pleaded however in favour of
a (limited) choice of law before the tort.
d) Modifications of the choice of law
All delegations agreed to give the parties the right to change a choice of law made
in the past, it being understood that the question till when this possibility could be
applied still has to be discussed. Several delegations felt that the choice could take
place only before the beginning of proceedings in a Court.

e) Procedural requirements

A majority of delegations wanted to use the Rome Convention as inspiration,
meaning the choice should be indicated by the clear will of the parties.
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f)

Law to be chosen

Two lines of thought where developed:

1.

2y

g)

to allow the parties a free choice of the law applicable

to limit their choice to cases in which there exist a certain link with the
system chosen.

It was underlined the importance to take into consideration Community law
and existing international treaties, a viewpoint also stressed by several
delegations.

It was agreed that the possibility to chose the law applicable should not
infringe on the rights of the weaker parties and abuses should be avoided,
the way to achieve these goals however still being discussed. Delegations
furthermore underlined the usefulness to allow for the choice for the lex fori.

Relationship to third parties

Delegations accepted that a choice of law agreement between the parties involved
should in general not effect the position of third parties. The special case of
subrogation will be discussed during a later meeting.

Ill.  Other business

The President announced the dates for the next meetings:

1.

2

3.

10 and 11 September 1998
7 and 8 October 1998

5 and 6 November 1998.
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