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Introduction

1. This paper reports the current position on incorporating the Schengen acquis into the Union legal
framework and in particular on the preparation of the decisions of the Council defining the
Schengen acquis for this purpose and allocating the appropriate legal bases to the relevant

provisions of the Schengen acquis.

In particular it submits to Coreper a number of outstanding issues, with a view to reaching

compromise solutions on them. These issues concern the following points:

A Provisions on sanctions
B. Conditions for entry
C. Control and Surveillance of borders
D. Extradition
E. Firearms and ammunition
F. Information of national parliaments
G. "Clause balai".
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The relevant provisions of the 1990 Schengen Convention relating to points A, B, C, D and F are set

out in the Annex.

The Presidency has the intention to submit later to Coreper some outstanding issues on other points,

and in particular in relation to the Schengen Information System.

Progress

2. The Working Party has continued discussions on the two draft Council decisions, i.e. the draft
decision, to be taken by thirteen, setting out the entire Schengen acquis and identifying the
provisions for which there is no need to allocate a legal basis, and the draft decision, to be taken by
fifteen, allocating the appropriate corresponding legal basis in the TEC or the TEU in their versions
resulting from the Treaty of Amsterdam.

The Working Party has considered not only the 1985 Schengen Agreement, the 1990 Schengen
Convention and the accession instruments, but also the Executive Committee's decisions and
declarations.

There is a large measure of agreement on the draft decisions, but there still remain a number of
disagreements. One delegation has reservations of a more general nature which may have to be

addressed at a later stage at the level of Coreper or the political level.
Discussions on the allocation of legal bases to the Executive Committee's decisions and declarations
are still to continue in the Working Party. On the issues listed in this note the Working Party has not

been able to reach full agreement.

Outstanding issues

A. Provisions on sanctions

3. The relevant provisions of the 1990 Schengen Convention are
Acrticle 3(2)
Acrticle 26(2) and (3) and
Acrticle 27(1)
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According to those provisions the Contracting Parties undertake to introduce (appropriate) penalties in

respect of :

- the crossing of external borders at places other than the official crossing points or outside the latters'
opening hours;
- carriers who bring incorrectly documented aliens across the external borders; and

- persons assisting aliens in illegal entry or residence.

Most delegations ) are willing to accept the proposal to allocate the following legal bases to each of

these provisions:

to Article 3(2): Acrticle 62(2)(a) TEC
to Article 26(2) and (3): Article 63(3) TEC
to Article 27(1): Avrticle 63(3) TEC

while accompanying these allocations in the draft decision with the following statement:
"whilst recognising that the determination of the nature, modalities and severity of the penalty
provisions (in French: "sanctions"; in German: "Sanktionen™) required under this Article are a matter

for the Member States".

The reasons underlying this proposal are set out in document 7973/98 SCHENGEN 17, paragraphs 4, 5
and 6.

B. Conditions for entry

4. The relevant provision of the 1990 Schengen Convention is Article 5(1)(e).

According to this provision, one of the conditions for allowing aliens access to the territory of the
Contracting Parties for a maximum period of three months is the condition that the person concerned
is not considered to constitute a danger for public order, national security or the international

relations of any of the Contracting Parties.

@ Two delegations (F, Sp) have expressed reservations because they consider that these provisions
require a third pillar legal base or that a distinction should be made as to whether the sanctions
introduced by Member States belong to the domain of civil, administrative or penal law. To the
extent that these sanctions would be penal sanctions a third pillar legal base would be required.
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Almost all delegations ® can accept the proposal to allocate to this provision, as with all the other
conditions set out in the same Axrticle for allowing access to the territory of the Contracting Parties, a
legal basis in the first pillar, i.e. Article 62(2)(a) TEC.

The allocation would be accompanied by the following statement in the draft decision:
"whilst fully respecting the provisions of Article 64(1) TEC and recognising that this provision
has to be understood in the light of the declaration adopted by the Intergovernmental

Conference of 1996 relating to Article 64(1) (ex Article 73L(1)) TEC (declaration Nr. 19)."

C. Control and surveillance of borders

5. The relevant provisions of the 1990 Schengen Convention are Articles 7 and 8. According to these
provisions the Contracting Parties shall render each other assistance with a view to ensuring that
there will be efficient controls and surveillance at the borders. The Executive Committee can take

the necessary implementing measures.

Most delegations © can accept the proposal to allocate a legal basis in the first pillar, i.e. Article 66

TEC, to these provisions.

@ One delegation (Sp) has reserved its position on this proposal, since it holds the view that the
provision should have Article 33 TEU as its legal base. The Council Legal Service has pointed out
that in its view Article 33 TEU does not constitute a legal base for the Council to act.

® Some delegations (Fin, Gr, P) still have a scrutiny reservation on this proposal. One other
delegation (Sp) holds the view that these provisions should have a legal basis in the third pillar,
since it believes in particular that surveillance of borders is a matter for the police and that
cooperation in this field is covered by Article 30 TEU.
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The allocation would be accompanied by the following statement in the draft decision of the

Council:
""to the extent that these provisions deal with checks on persons for the purpose of deciding
upon nationality/entry and without prejudice to to checks for security purposes and checks for
fiscal purposes, where appropriate, and to the extent that these provisions do not concern
forms of police cooperation covered by the provisions of Title Il of the 1990 Schengen
Convention."

D. Extradition

6. The relevant provision is Article 60 of the 1990 Schengen Convention.
According to that Article, the Contracting Parties shall apply, in their mutual relations, the 1957
Council of Europe Convention on Extradition, even if a Contracting Party had not ratified that

Convention.

In the meantime all EU Member States have become Parties to that Convention. It also applies to

Iceland and Norway, and indeed to all countries which are candidates for accession to the EU.

Article 60 of the Schengen Convention therefore seems to have lost its relevance.

7. Almost all delegations “ agree that no legal basis should be allocated to this provision.

E. Firearms and ammunition

8. The relevant provisions of the 1990 Schengen Convention are its Articles 77-91.

These Avrticles cover largely the same ground as Council Directive 91/477/CEE ® on control of the

acquisition and possession of weapons.

S One delegation (Sp), however, has still upheld a scrutiny reservation.

®)  0JL 256/51 of 13 September 1991
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According to Article 134 of the 1990 Schengen Convention, its provisions apply only to the extent
compatible with Community law. To the extent that the Directive covers the same ground as the

Schengen Convention, the Directive should therefore apply in lieu of the Convention.

In a contribution to the proceedings of the Working Party of 22 January 1998 ©, the Council Legal
Service has compared the Council Directive with the provisions of the 1990 Schengen Convention
and indicated in what respects, in its view, the Convention is broader in scope or goes further than

the Directive.

These differences have been considered both by the Working Party and within the context of the

Schengen cooperation, and most of them were considered as not being of a substantial nature.

In two respects, however, the differences between the two instruments could be considered as more

than marginal, i.e.:

- the Convention covers firearms which are commonly used as arms of war, whereas the Directive

does not apply to commercial transfers of such weapons and their ammunition;

- the Directive does not apply to antique weapons or their reproductions, whereas according to the
Convention they are only excluded if they cannot fire ammunition intended for arms to which the

Convention applies.

However, there is no agreement within the Working Party as to the relevance of these and other

differences and as to the conclusions to draw therefrom.

®)  Doc. 5464/98 JUR 36 SCHENGEN 4 + Cor. 1.
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9. The Presidency has proposed not to allocate a legal basis to Articles 77-91 of the 1990 Schengen
Convention, on the understanding that they have been largely superseded by Council Directive
91/477/EEC, but instead for the Council to adopt a declaration requesting the Commission, on the
basis of Article 208 (now Article 152) TEC, to undertake a study as to the need and possibility of
adapting Council Directive 91/477/EEC in the light of the corresponding provisions of the 1990
Schengen Convention and to submit any appropriate proposals to that effect .

10. Several delegations support this proposal of the Presidency ©.

F. Information of national parliaments

11. The relevant provision is declaration nr. 6 in the Final Act to the 1990 Schengen Convention.

According to this declaration the Contracting Parties shall inform their national parliaments about
the application of the Convention.
The Presidency proposes not to allocate a legal basis to this provision, since the question of
informing national parliaments seems to be sufficiently covered by the provisions of the Protocol on
the role of national Parliaments in the European Union, annexed by the Treaty of Amsterdam to the
TEU and the three Community Treaties.

12. Almost all delegations accept this proposal ©.

G. "Clause balai"

@ It is pointed out that under Article 17 of the Directive, the Commission shall report, within five
years from the date of transposition, to the European Parliament and to the Council on the situation
resulting from the application of the Directive, accompanied, if appropriate, by proposals. This
report has not yet been issued.

® Some delegations (D, NL, P, Sp) have expressed the view that where the Convention covers
areas not covered by the Directive, a legal basis should be allocated. For most of these delegations
the appropriate legal basis would be Article 95 TEC (ex Article 100a, which is the legal basis for the
Council Directive). However, no particular suggestion has been tabled to that effect.

® One delegation (Sp) has entered a scrutiny reservation.
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13. The Presidency proposes to insert an article in the draft decision of the Council concerning the

definition of the Schengen acquis, which would read as follows:

"Article X

The provisions constituting the Schengen acquis as integrated into the framework of the European
Union shall be applied, where compatible with the institutional rules of the European Union,
taking into account and fully respecting the organisational, operational, technical and other
provisions, decisions and practices as applied within the framework of the Schengen cooperation

at the time of the integration of the Schengen acquis into the framework of the European Union.™

Since this provision would be a separate provision of the Union and not a provision constituting part of
the Schengen acquis, it would not be necessary to refer to it in the draft Council decision determining the
legal base for each of the provisions or decisions which constitute the Schengen acquis.

14. Most delegations support this proposal .

15. COREPER is invited to consider the issues set out in this document with a view to having them

resolved.

@0 some delegations (D, S, UK, IRL) have entered a scrutiny reservation, both as to the content of
the proposed Article and as to its proper place.
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ANNEX

EXTRACTS FROM THE 1990 SCHENGEN CONVENTION

Provisions on sanctions

Article 3

External borders may in principle be crossed only at border crossing points during the fixed opening
hours. More detailed provisions, and exceptions and arrangements for minor border traffic, as well
as the rules applicable to special categories of maritime traffic such as yachting and coastal fishing,
shall be adopted by the Executive Committee.

The Contracting Parties undertake to introduce penalties for the unauthorized crossing of external
borders at places other than crossing points or at times other than the fixed opening hours.

Article 26(2) and (3)

The Contracting Parties undertake, subject to the obligations arising out of their accession to the
Geneva Convention of 28 July 1951 relating to the Status of Refugees, as amended by the
New York Protocol of 31 January 1967, and in accordance with their constitutional law, to impose
penalties on carriers who transport aliens who do not possess the necessary travel documents by air
or sea from a Third State to their territories.

Paragraph 1(b) and paragraph 2 shall also apply to carriers of groups by coach over international
road links, with the exception of border traffic.

Avrticle 27(1)

The Contracting Parties undertake to impose appropriate penalties on any person who, for purposes
of gain, assists or tries to assist an alien to enter or reside within the territory of one of the
Contracting Parties contrary to the laws of that Contracting Party on the entry and residence of
aliens.
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Conditions for entry

Avrticle 5(1)

1. For visits not exceeding three months entry into the territories of the Contracting Parties may be
granted to an alien who fulfils the following conditions:

(@ in possession of a valid document or documents permitting them to cross the border, as
determined by the Executive Committee;

(b) in possession of a valid visa if required,;

(c) if applicable, submits documents substantiating the purpose and the conditions of the planned
visit and has sufficient means of support, both for the period of the planned visit and to return to
their country of origin or to travel in transit in a Third State, into which their admission is
guaranteed, or is in a position to acquire such means legally;

(d) has not been reported as a person not to be permitted entry;

(e) is not considered to be a threat to public policy, national security or the international relations of

any of the Contracting Parties.

Control and Surveillance of borders

Article 7

The Contracting Parties shall assist each other and shall maintain constant, close co-operation with a
view to the effective exercise of checks and surveillance. They shall in particular exchange all relevant,
important information, with the exception of data relating to named individuals, unless otherwise
provided in this Convention, shall as far as possible harmonize the instructions given to the authorities
responsible for checks and shall promote the uniform training and retraining of officers manning
checkpoints. Such co-operation may take the form of the exchange of liaison officers.

Article 8

The Executive Committee shall take the necessary decisions relating to the practical procedures for
implementing border checks and surveillance.

Extradition
Article 60

In relations between two Contracting Parties, one of which is not a party to the European Convention on
Extradition of 13 September 1957, the provisions of the said Convention shall apply, subject to the
reservations and declarations made at the time of ratifying this Convention or, for Contracting Parties
which are not parties to the Convention, at the time of ratifying, approving or accepting the present
Convention.
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Information of national parliaments

Final Act, Joint Statement n° 6 concerning Article 132

The Contracting Parties shall inform their national Parliaments of the implementation of this Convention.
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