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EUROPEAN PARLIAMENT 
9 March 1998 

DRAFT OPINION 
(Rule 147) 

for the Committee on Legal Affairs and Citizens' Rights 

I. on the proposal for a Council Act establishing the Convention on jurisdiction, recognition and 
enforcement of judgments in matrimonial matters 

II. on the draft Convention on jurisdiction, recognition and enforcement of judgments in 
matrimonial matters, established on the basis of Article K.3 of the Treaty on European Union 
(13245/97 - C4-0063/98 - 98/. .. . (CNS» 

Committee on Civil Liberties and Internal Affairs 

Draftsman: Mrs Hedy d'Ancona 

PROCEDURE 

At its meeting of the Committee on Civil Liberties and Internal Affairs appointed Mrs Hedy 
d'Ancona draftsman . 

It considered the draft opinion at its meeting(s) of . 

At the latter/last meeting it adopted the following conclusions by 
abstentions/unanimously. 

votes to .. . , with 

The following took part in the vote/The following were present for the vote: ... , chairman/acting 
chairman; ... (and.), vice-chairman/chairmen;, draftsman; ... , ... (for), ... (for ... pursuant to 
Rule 13 8(2», . . and 

1. Introduction 

The Committee on Civil Liberties and Internal Affairs is responsible for agreements concluded 
between the Member States on the basis of Article K.3 of the Treaty on European UnionC) (That 
being the case, we feel that the referral of this proposal to the Committee on Legal Affairs and 
Citizens' Rights as the committee responsible was incorrect). Although the Council's letter dated 
21 January 1998 states that the European Parliament is being consulted on the draft Convention on 

C) See Annex VI to Parliament's Rules of Procedure. 
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jurisdiction, recognition and enforcement of judgments in matrimonial matters, the draft Convention 
contains not one single reference to the legal basis. What is more, some of the provisions have clearly 
lapsed, or else they are incomplete . The Council has asked the European Parliament to deliver its 
opinion by the end of March. We must therefore ask whether the conditions under which Parliament 
is being consulted in this instance justify the delivery of an opinion . We might also ask whether the 
draft forwarded to Parliament is ready for signature. As we shall see, there are a number of badly­
drafted provisions, obscure aspects and the like, all of which make it particularly difficult to read this 
draft Convention We also take the view that the relationship with existing Conventions and draft 
Conventions is not clarified or expressly regulated. 

2. Subjects covered 

The Convention regulates the following issues in the field of matrimonial matters and parental 
responsibility 

(a) the court with which jurisdiction lies (Articles 2 to 12 inclusive) 
(b) recognition of a court judgment (Articles I3 to 18 inclusive) 
(c) enforcement (Articles 19 to 31 inclusive). 
Articles 32 to 49 inclusive serve to underpin the other articles . 

3. Legal basis 

Since the Council is consulting Parliament on the basis of the second paragraph of Article K6. of the 
TEU, it clearly feels that the legal basis is Article K3(2)(c) and that the draft falls within the areas 
listed in Article K 1 (The Dutch version uses the word 'verdrag' [Treaty] instead of 'overeenkomst' 
[Convention], which the draftsman of this opinion takes as an example of sloppy drafting by the 
Council). The draft should refer to judicial cooperation in civil matters, as indicated under Article 
K 1(6). 
Articles K3 and K I both include the rule that Community powers take precedence over the third 
pillar. Accordingly, it must first be established whether Article 220 of the EC Treaty might be 
applicableC). It is our contention that, strictly speaking, Article 220 is not applicable to the 
assignment of jurisdiction, although it is (in part) applicable to recognition and enforcement. 
Article 220 of the EC Treaty would be a more obvious choice for the legal basis for the recognition 
and enforcement of judgments in matrimonial matters. 

Article 220 reads: 'Member States shall, so far as is necessary, enter into negotiations with 
each other with a view to securing for the benefit of their nationals 

the protection of persons and the enjoyment and protection of rights under the same 
conditions as those accorded by each State to its own nationals; 
the abolition of double taxation within the Community; 
the mutual recognition of companies or firms within the meaning of the second 
paragraph of Article 58, the retention oflegal personality In the event of transfer of 
their seat from one country to another, and the possibility of mergers between 
companies or firms governed by the laws of different countries; 
the simplification offormalities governing the reciprocal recognition and enforcement 
of judgments of courts or tribunals and of arbitration awards. 
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The Treaty of Amsterdam retains Article 220 unchanged. However, in our view, the substance of the 
draft is completely covered in the Treaty of Amsterdam by the newly-incorporated Article 73m of the 
EC Treaty. Given that Article 220 is applicable 'so far as is necessary', Article 220 may be deemed 
to have been superseded by Article 13m. 
The conclusion to be drawn from the above is that the Council is now possibly basing its actions on 
an incomplete or partially incorrect legal basis. On the basis of the Treaty of Amsterdam, the 
substance is regulated on one single Community legal basis. From that standpoint alone, it would be 
preferable to await the entry into force of the Treaty of Amsterdam. 

4. Consultation procedure 

Under the normal consultation procedure, the European Parliament is asked for its opinion by the 
Presidency. The fact that Mr Fischbach (Luxembourg's former President-in-Office of the rnA 
Council) consulted Parliament on 21 January 1998 is a bizarre development insofar as, on that date, 
he was no longer President-in-Office of the Council. Never before has a former President-in-Office 
of the Council consulted the European Parliament. It is equally exceptional for Parliament to be asked 
to deliver its opinion within two months . Both the Luxembourgish and the British Presidencies 
suggested to Parliament that the entry into force of the Treaty of Amsterdam be anticipated in relation 
to the consultation of the European Parliament. The Treaty of Amsterdam lays down a deadline of 
at least three months for all consultations involving the third pillar. In the case of the first pillar, the 
Treaty of Amsterdam lays down no deadline, and none of the provisions currently governing the third 
piJlar lay down any deadline. In addition, the documents are incomplete (see above), and they did not 
arrive at Parliament in all the languages on the same day. We therefore have the impression that the 
consultation is not valid in law We may only surmise that the Council's General Secretariat gave the 
Minister a letter to sign and dated it later, attaching thereto an incomplete draft Convention. Are the 
current and former presidencies aware of this') 

5. Substance of the proposal 

The draft Convention [and here the draftsman once again refers to the fact that the title in Dutch 
needs to be changed from 'verdrag' to 'overeenkomst' pursuant to Article K.3] covers jurisdiction in 
civil actions for divorce, legal separation and marriage annulment, and parental responsibility in 
connection with the foregoing (see Article 1), and the recognition and enforcement thereof We feel 
that Article 1 already lacks any reference to the Convention's being limited to situations involving a 
cross-border dimension It is self-evident that no convention is required to cover purely national 
situations. What is more, Article I makes no reference to the obvious limitation to judgments handed 
down in the Member States (in the text on which Parliament is being consulted, it would appear that 
judgments handed down anywhere in the world might be involved) Article 2C) refers to the court 

Article 2. Divorce, legal separation and marriage annulment 
I. In matters relating to divorce, legal separation and marriage annulment, jurisdiction 

shall lie with the courts of the Member State 
(a) in whose territory· 
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with which jurisdiction lies in a manner which is not very cleaL Is there a choice involved, or is this 
a descending order of priority? That is not clear We may only attempt to guess, given that the 
Council document sheds no light on the matter 
We might think that, if a new Convention is being concluded in addition to the existing Conventions 
referred to in Article 39a, the new Convention should constitute significant progress and there should 
be some comprehensive harmonization of the procedural rules relating to jurisdiction. However, given 
the list of possibilities, what we have here is undoubtedly more a summary of what is already the rule 
than an actual harmonization of rules. If the reason for this is that some Member States are unwilling 
to ratity the conventions they have already signed (might France be involved here?), it is also possible 
that this draft Convention will not be ratified, even though it has been signed In some of the articles 
following Articles I and 2, an attempt is made to address the problems of proceedings concerning the 
same subject being brought in different Member States (see, inter alia, Article J 0, first-come, 
first-served), but no choice of principle is made Given that, in principle, citizens of the Member 
States would find it easier to bring proceedings in the Member State in which they are resident, 
preference should be given to that solution 
Similarly, the exceptions involving public policy (see, for example, Articles J5( I )(a), 15(2)(a) and 
15a) demonstrate that no clear choice has been made. Although, in the current state of substantive 
law, we, too, see no solutions in the prevention of an appeal to public policy, it is significant that no 
better solution has been found. Improvement and wider-ranging compromises on the part of the 
Member States are therefore highly necessary. 

6. Final remark 

We believe that the adoption of a draft Convention on this subject is no! a matter of urgency. This 
view is all the more valid, given that a comprehensive system of treaties and conventions already 
rebrulates the matter Although the draft Convention attempts to find solutions to some of the existing 
shortcomings, it is founded on an incomplete legal basis, is substantially incomplete and arrives at an 
inconvenient time (for the incorporation of the subject matter into the EC Treaty). This draft requires 
radical amendment, all the more so since the compromises agreed by the Member States have not 
resulted in satisfactory progress. In our view, Parliament should not deliver an opinion in this case, 

c) (continued) 
the respondent is habitually resident, or 
in the event of a joint application, either of the spouses is habitually 
resident, or 
the petitioner is habitually resident if he or she resided there for at 
least a year immediately before the application was made, or 
the petitioner is habitually resident if he or she resided there for at 
least six months immediately before the application was made and is 
either a national of the Member State in question or is domiciled there, 

(b) of nationality of both spouses or of joint 'domicile' established on a long-term 
settled basis 

2. Each Member State shall stipulate in a statement made when depositing its 
instruments of approval, acceptance or accession whether it will be applying the 
criterion of nationality or of the joint domicile referred to 111 paragraph 1 (b) 
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not only because of the total omission of pans of the text but also because Parliament has not been 
consulted by the current Presidency and because the deadline laid down by the Council cannot be 
taken seriously 
If, despite the foregoing, amendments are to be proposed to the draft, then, apart from its completion, 
a number of points require resolution or amendment. Of these, the most important are: a clear 
hierarchy of jurisdictions and exemptions ITom jurisdiction and a clear system for mutual recognition. 

7. Conclusions 

The Committee on Civil Liberties and Internal Affairs takes the view that. at present, the European 
Parliament cannot approve this draft Convention In the first place, the Committee on Civil Liberties 
calls for the Commission to revise the proposal in the light of the Treaty of Amsterdam. Should the 
Committee on Legal Affairs and Citizens' Rights not be prepared to reject the proposal or to ask the 
Commission to submit a new proposal, it calls for adoption of the opinion to be held over at least 
until the end of the current year. Should the Committee on Legal Affairs and Citizens' Rights select 
neither of the above options, a number of amendments will have to be submitted at all events: 
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I. ACT 
Amendment 1 

Proposal for a 

COUNCIL ACT 

establishing the Convention on jurisdiction, recognition and enforcement of judgments in matrimonial 
matters and in matters relating to parental responsibility 

THE COUNCIL OF THE EUROPEAN UNION, 
Having regard to the Treaty on European Union, and in particular Article K3(2), first indent, point 
(c) thereof; 

Having regard to the Council proposal, 
Having regard to the opinion of the European Parliament of 
Having regard to the amended Commission proposal, 
Having regard to the second opinion of the European Parliament, 
Having regard to the opinions of the European Parliament, and whereas the European Parliament has 
been informed by the Council that it has incorporated a number of amendments and that, furthermore, 
a number of amendments have been modified or not incorporated, which course of action the Council 
has substantiated, 

Whereas, with a view to the attainment of the objectives of the European Community, the Member 
States are desirous of making progress before the Treaty of Amsterdam enters into force, 

Has decided to establish the Convention the text of which is attached, signed this day by the 
Representatives of the Governments of the Member States of the European Union; 

Hopes that, should the Convention not enter into force before the Treaty of Amsterdam enters into 
force, the Convention will lapse and that the Commission will submit a proposal for a directive; 

Recommends the adoption of this Convention by the Member States In accordance with their 
respective constitutional rules. 

Done at Brussels, 

ll. CONVENTION 

Amendment 2 

CONVENTION ON JURISDICTION, RECOGNITION AND ENFORCEMENT OF 
JUDGMENTS IN MATRIMONIAL MATTERS AND IN MATTERS RELATING TO 
PARENTAL RESPONSIDILITY 

THE HlGH CONTRACTING PARTIES to this Convention, Member States of the European 
Union, 
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REFERRING to the Act of the Council of the European Union of ... , 

WHEREAS the assignment of jurisdiction, recognition and enforcement of judgments in matrimonial 
matters and in matters relating to parental responsibility is an issue of great importance to citizens of 
the European Union, 

'" HA VE AGREED AS FOLLOWS . 

Amendment 3 
Title 
(This amendment does not apply to the English version) . 

Amendment 4 

Article -1 
Scope 
This Convention shall apply to 
(a) jurisdiction in matrimonial matters where one of the spouses is resident in a Member State or 

is a national of a Member State 
(b) jurisdiction in matters relating to parental responsibility is cases where, in accordance with 

the current law of the Member States, jurisdiction may lie with courts in several Member 
States 

(c) recognition in the Member States of judgments handed down in another Member State in 
matrimonial matters and in matters relating to parental responsibility 

(d) enforcement in the Member States of judgments handed down in another Member State in 
matrimonial matters and in matters relating to parental responsibility, on the understanding 
that the jurisdiction referred to under (a) and (b) will be assigned only if the spouses are not 
both nationals of the Member State in which they are resident. 

Amendment 5 
Article I 
Definitions 
I . In this Convention, the following terms shall be taken to mean : 

matrimonial matter: civil proceedings (remainder unchanged) 
matter relating to parental responsibility civil proceedings (remainder unchanged) 
court - to be completed by the Commission 
judge - to be completed by the Commission 
judgment - to be completed by the Commission 
place of residence - to be completed by the Commission 
national of a Member State - to be completed by the Commission 
child : to be completed by the Commission. 

2. (Unchanged) 
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Amendment 6 
Article 2 
Divorce, legal separation and marriage annulment 
I . In matters relating to divorce, legal separation and marriage annulment, jurisdiction shall lie 

as follows 
(a) where the spouses have their place(s) of residence in the same Member State, jurisdiction 

shall lie with the courts of that Member State, unless both spouses are nationals of the same 
Member State which is not their Member State of residence and they jointly declare in writing 
that they prefer the proceedings to be heard in the Member State of which they are nationals, 
in which case jurisdiction shall lie with the courts of the Member State of which they are 
nationals, 

(b) where the spouses have their places of residence in different Member States and they are 
nationaJs of the same Member State, jurisdiction shall lie with the courts of the Member State 
of which they are nationals, 

(c) where the spouses have their places of residence in different Member States, and where they 
are nationals of different Member States, jurisdiction shall lie with the courts in the Member 
State of residence of the respondent, save in the case ofa common petition from the spouses 
who jointly opt in writing for jurisdiction of the courts of a Member State, which may be 
either the Member State where the petitioner is resident or a Member State of which one of 
the spouses is a national, 

(d) where the spouses are nationals of different Member States and the respondent has no 
recognized place of residence, jurisdiction shall lie with the courts of the Member State in 
which the spouses had iointly and most recently established their joint domicile or, where they 
had no joint domicile, jurisdiction shall lie with the courts of the Member State in which the 
petitioner is resident. 

2. Where one or both spouses are not nationals of a Member State, jurisdiction shall be 
determined by international conventions and by Member State law. 

3. Where, as a result of what is laid down in the foregoing paragraph, jurisdiction lies with 
courts in several Member States, jurisdiction shall be assigned in accordance with the 
following order of priorities jurisdiction in the Member State of residence, jurisdiction in the 
Member State where the most recent joint domicile was established, jurisdiction in the 
Member State of which the respondent is a national, jurisdiction in the Member State of 
which the petitioner is a national and, lastly, jurisdiction in the Member State in which the 
initial action was brought. 

Amendment 7 
Article 10 
1 Where, in a case provided for in this Convention, and notwithstanding what is laid down in 

Article 8, actions are pending in different Member States which are referred under this 
Convention to the courts of a Member State, the courts shall consider where jurisdiction lies, 
and courts which do not have jurisdiction shall declare that they do not have jurisdiction 

2. Where it is not incontrovertibly established in which Member State jurisdiction lies, any court 
other the court first seised shall of its own motion decline jurisdiction in favour of that court . 

J Where the jurisdiction of the court first seised is established, any court other than the court 
first seised shall decline jurisdiction in favour of that court. 
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Amendment 8 
Article 14 
2a For the recognition of a judgment handed down in another Member State and for the 

amendment of civil-status records, a Member State may require that a certified judgment be 
forwarded, together with a translation thereof by a sworn translator in one of the official 
languages of the Member State, this latter requirement applying only in cases where an urgent 
need exists because the officials concerned are deemed to have no knowledge of the language 
in which the judgment is written. 

Amendment 9 
Article 14 
Paragraphs 3 and 4 deleted 

Amendment 10 
Article 15 
Paragraph I (c) deleted . 

Amendment 1 1 
Article 15 
Paragraph 2( d) 
2(d) where it withdraws parental responsibility in full or in part from a person, and where it has 

been handed down without that person having been given the opportunity to be heard; 

Amendment 12 
Article 38a 
Languages 
1. Courts shall show the requisite flexibility with regard to the translation of documents relating 

to the hearing into languages which are comprehensible to the courts and to the parties. 

2. Courts shall deliver their judgments in the language prescribed by the Member State in which 
they sit. With a view to preventing a court in another Member State from incorrectly 
declaring that it has jurisdiction to hear the case, and also with a view to facilitating 
recognition and enforcement in other Member States, the courts shall declare to be authentic 
certified declarations relating to the establishment of their jurisdiction 

Amendment 13 
Article 3 9( I ) 
1. Subject to the provisions of Articles 38 and 40, this Convention shall, for the Member States 

which are party to it, at the time of entry into force, supersede conventions which have been 
concluded between two or more Member States and relate to matters governed by this 
Convention . 

Amendment 14 
Article 44 
1. The Court of Justice of the European Communities shall have the jurisdiction laid down in 

the Treaty establishing the European Community . 
2. Where a court in a Member State submits to the Court of Justice a request for a preliminary 

ruling in relation to the interpretation of this Convention, the Court may, by way of 
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derogation from current rules, and without hearing the parties, within four weeks and with 
the judge sitting alone, hand down a ruling on the interpretation which is to be given to this 
Convention. 

Amendment 15 
Article 48 
Amendments and declarations that this Convention has lapsed 

I. Should this Convention not have entered into force pursuant to Article 46(3) by the time that 
the Treaty of Amsterdam enters into force, this Convention shall lapse. The depositary shall 
then immediately issue a declaration to this effect in the Official Journal. 

2. Should this Convention lapse, the Commission shall submit a proposal for a directive within 
four weeks 

Amendment 16 
Article 49 
I The Secretary-General of the Commission (remainder unchanged) 

Amendment 17 

III. DRAFT LEGISLATIVE RESOLUTION 

Legislative resolution embodying the opinion of the European Parliament on: 

I. the proposal for a Council Act establishing the Convention on jurisdiction, recognition 
and enforcement of judgments in matrimonial matters 

n. the draft Convention on jurisdiction, recognition and enforcement of judgments in 
matrimonial matters, established on the basis of Article K.3 of the Treaty on European 
Union (13245/97 - C4-0063/98 - 98/ .... (CNS» 

(Consultation procedure) 

The European Parliament 

having regard to the Council draft, 98/(CNS), 

having been consulted by the Council pursuant to the second paragraph of Article K6 of the 
Treaty on European Union, C4-0063/98, 

having regard to Rule 58 of its Rules of Procedure, 

having regard to the report of the Committee on Legal Affairs and Citizens' Rights and the 
opinion of the Committee on Civil Liberties and Internal Affairs, 

taking the view that the draft submitted to it is incomplete, 

I . Calls on the Council not to take a decision until it has submitted a complete proposal; 
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2. Calls on the Commission, pursuant to Article K4(2) and Article K.3(2), to submit a new 
proposal; 

3. Asks to be consulted again after the Commission has submitted a new proposal; 

4. Calls on the Council and Commission to take account of the amendments it has adopted; 

5. Asks to be informed by the Presidency of any further developments; 

6 . Instructs its President to forward this opinion to the Council and Commission. 
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