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Following a request by the Conference of Committee Chairmen, the President of Parliament 
announced at the sitting of 5 November 1997 that the Committee on Institutional Affairs had been 
authorized to draw up a report on the implementation of the Amsterdam Treaty: implications of 
closer cooperation and that the Conunittee on Civil Liber:ies anJ Internal Affairs had been asked for 
its opinion. 

The Committee on Institutional Affairs appointed Mr Friedheim Frischenschlager rapporteur at its 
meeting of 19 January 1998. 

It considered the draft report at its meetings of 25 February 1998, 21 April 1998, 27 April 1998, 25 
May 1998 and 24 June 1998. 

At the last meeting it adopted the motion for a resolution by 19 votes to 4, with I abstention. 

The following were present for the vote: De Giovanni. chairman; Berthu, third vice-chairman; 
Frischenschlager, rapporteur; Aglietta, Anastassopou los, Barros Moura, Bonde, Cardona, 
Cederschiold (for Herman), B. Donnelly, Dybkjc:er (for Haarder). Hager (for Vanhecke), Herzog, 
Izquierdo Rojo, Lenz, wow (for Schafer), Maij-Weggen. Manzella. Mendez de Vigo, Neyts, Puerta, 
Spaak, Tstatsos and Voggenhuber. 

The opinion of the Committee on Civil Liberties and Internal Affairs is attached. 

The report was tabled on J July 1998 . 

The deadline for tabling amendments wIl l be indicated in the draft agenda for the relevant part­
session. 
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MINORITY OPINION 

pursuant to Ru Ie 136( I 0) of the ru les of Procedure 

submitted by Mr Georges Berthu (I-EON) 
vice-chairman of the Committee on Institutional Affairs 

The forms of closer cooperation proposed in the Amsterdam Treaty are a way of reducing the variety 
of forms of cooperation in Europe, by bringing them under a single institutional framework directed 
towards the creation of a super-State. 

This approach seems to us inappropriate: after the collapse of the Soviet regime Europeans can look 
forward to the poss ibility of a peaceful continent free of all fonns of totalitarIanism finally achieving 
its ideals of respect for individuals and peoples. A super-State and the various fonns of unification 
which accompany it are of no lise in this context. Worse still, by going against the very nature of 
Europe, they would weaken rather than strength~n It. 

Furthermore, we fee l that the: fonns of closer cooperation en visaged in the Amsterdam Treaty are 
also open to criticism technically speaking , since they would be complex and ineffective. Co'1trary 
to the declared intention , the various fomls of cooperation incorporated in a single institutional 
framework entail great admmistrat ive complexit y. as the new 'Schengen' cooperation shows . In fac t 
freedom would have been easier. Likewise the mult iplic ity of preconditions and the right of the 
European Union to eX 3mine imli vidual agreemen ts \vill undoubtedly discourage certain forms of 
cooperation and ultimately hold up a beneficial tre nd. 

Finally, it is surpris ing to see the Amsterdam Treaty define fonns of closer cooperation if; abstracto, 
with a wealth of detail, whilst carefully sidestepping the sphere of closer cooperation which would 
have been most useful in the immediate future - that of the single currency. For the time being the 
'euro II Council' still has unofficial status. despite th~ ~dleged importance of its role. The European 
Parliament's report also sidesteps the issue. 

The minority opinion in the Committee on :nstitution:ll Affairs is that the various fonns of 
cooperation in Europe must be left very free, under the control of the national parI iaments and that 
they should come under a European Union framev/Ork only if this is shown to be more effective In 
every case, and a dynamic uf cooperation in freedom must be created. 
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OPINION 
(Rule 147) 

for the Committee on Institutional Affairs 

on the implementation of the Treaty of Amsterdam: implications of closer cooperation (Article 5a 
of the EC Treaty) (report by Mr Frischenschlager) 

Committee on Civil Liberties and Internal Affairs 

Draftsman: Mr Charles Goerens 

PROCEDURE 

At its meeting of 5 February 1998 the Committee on Civil Liherties and Internal Affairs appointed 
Mr Goerens draftsman. 

It considered the draft opinion at its meetings of 19 March , 27 April and 26 May 1998. 

At the last meeting it adopted the following conclusions unanimously. 

The following were present for the vote : d'Ancona. chairm:lI1: RedIng and Wiebenga, vice-chairmen; 
Buffetaut. Cederschibld, De Esteban Martin. Deprez, GOI11olka (for Nassauer), Lambraki (for Terron 
I Cusi), Lindeperg, Pirker. Schaffner, Schulz, Stewart-Clark, Wemheuer (for Schmid) and 
Zimmermann. 

I. INTRODUCTION 

The Committee on Civil Liberties and lnternal Affairs has already had the opportunity to familiarize 
itself with closer cooperation in connection with Schengen. The Treaty of Amsterdam introduces 
new aspects which need to be examined closely. No fewer than six types of closer cooperation are 
already provided for merely in the area covered by the Committee on Civil Liberties and Internal 
Affairs. While closer cooperation will enable Europe to make a degree of progress, the risk that it 
poses must also be considered. 

This draft opinion will start by listing the various types of closer cooperation in the field of justice 
and home affairs, before moving on to make specific comments about Article 7a. Another avenue 
explored in this document concerns the way in which the Committee on Civil Liberties and Internal 
Affairs would like to see Parliament's powers defined more clearly where closer cooperation is 
concerned. 

II. LIST 

Two articles in the Treaty of Amsterdam, namely Article Sa (EC Treaty) and Article K.12 (TEU), 
determine closer cooperation. It should be noted that cooperation is authorized only under certain 
conditions: 
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(a) it does not concern areas which fall within the exclusive competence of the Community; 
(b) it does not affect Community poli cies, acti ons or prog rammes ; 
(c) it does not concern citizenship of the Union or di scriminate between nationals of Member 

States; 
(d) it remains within the limits of the powers conferred upon the Community by the Treaty; 
(e) it does not constitute a discrimination or a restriction of trade between Member States and 

does not distort the conditions of competition between them; 

and, in respect of the area covered by the third pillar, 

(a) it respects the powers of the European Community , and the objectives laid down by the relevant Title; 
(b) it has the aim of enabling the Union to develop more rapidl y into an area of freed om, security and 

justice. 

The Treaty prov ides for the foll ow ing cases of closer cooperati on: 

Type of closer ! Approval of Ty pe of substantive Proced ure for I 
cooperation the principle of legislation adoption of sub-

closer cooperation stantive legislation 
.-. 

Schengen, I st pillar Automatic, Determination of legal Council 
Article 5a T A + bas is onl y: poss ibly also of 
Schengen Protoco l fo rm (regulat ion. direc!ive 

or deci~ I () 1l 1 

Schengen, 3rd pill ar Automatic , Determi nation of legal Council 
Arti cle K. 12 TA + basis only: possibl y also of 
Schengen Protocol foml (common pos itions, 

framewori-. deci sions, 
deciSions. con vc ntions) 
-

United Kingdom/Ire land Th rough sy~lem of 2 Progress In th e fi eld of lhe Not included in the 
protocols alld Article new Ti lle or the EC Treaty TA 
73q TA : no 
proVISion 

Member States except for Automatic, through Progress in the fi eld of the Proposal by 
United Kingdom, Ireland system of protocols new Title of the EC Treaty Commission or 
and Denmark and Article 73q T A (it la carte for United Member States, 

Kingdom, !J·elana and opinion by 
Denmark Parliament, Council 

decision 

General closer Commission - 'Community' Proposal by 
cooperation under the EC Parliament - Council Commission, opinion 
Treaty (Article 5a) by Parliament, 

adoption by Council 

General closer Council decision 'Title VI' Proposal by 
cooperation under the (Commission Commission or 
Treaty on European opinion) Member States, in 
Union (Articles K.12 and (opinion by most cases opinion 
K.15-K.17) Parliament) by Parliament, 

adoption by Council 
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(a) Schengen 

The Protocol integrating the Schengen acquis into the framework of the European Union already 
excludes the United Kingdom and Ireland from progress to be made within the Union, without 
explicit authorization being required. The Schengen acquis will be divided into two, one part being 
incorporated into the first pillar and the other into the third pillar. The Committee on Civil Liberties 
and Internal Affairs considers that, in view of the splitting of the Schengen acquis and its consequent 
incorporation into the first and third pillars, it must be determined what type of legislation should 
be used (regulation, directive, decision, framework decision, etc.). 

(b) The protocols to the Treaty of Amsterdam 

There are three other significant protocols: 

the Protocol on the application of certain aspects of Article 7a of the Treaty establishing the 
European Community to the United Kingdom and to Ireland, 
the Protocol on the position of the United Kingdom and Ireland, and 
the Protocol on the position of Denmark. 

These protocols govern the exclusion of these three Mem ber States from cooperatIOn in the field of 
visas, asylum policy, immigration, dc. The procedures [hey provide for are very relaxed: the three 
countries do not parti~ipate in the adoptIOn of measures. bur the United Kingdom and Ireland may 
join them; this possibility is not provided for in the case of Denmark, by contrast, and the relevant 
protocol even makes it possible for Denmark not to accept that part of the Schengen acquis which 
is to be incorporated into the first pillar (Article 3 of the Schengen Protocol and Article 2 of the 
Protocol on Denmark) . (However, Denmark may amend its own legislation in accordance with 
decisions taken pursuant to the EC Treaty and the TEU; see Article S of the Protocol on Denmark). 

The protocols on the exceptional positions of the Cnited Kingdom, Ireland and Denmark are referred 
to in Article 73q of the Treaty. The question therefore arises as to whether such closer cooperation 
is authorized automatically or whether the authorization procedure has to be followed. Unlike the 
Schengen Protocol, there are no explicit provisions concerning authorization. This therefore implies 
that authorization must be sought. 

(c) Closer cooperation as such 

Where the Committee on Civil Liberties and Internal Affairs is concerned, normal closer cooperation 
will not be particularly significant over the next few years. It can be expected that closer cooperation 
will primarily concern the Schengen Protocol; in addition, there will be the cooperation provided for 
in the other protocols. 

III . COMMENTS ON ARTICLE 7a 

Normal closer cooperation is related to the application of Article 7a. In principle, the United 
Kingdom and Ireland are excluded from Community policy and have consequently led the other 
Member States to establish closer cooperation on questions concerning frontier checks. Similarly, 
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these two countries are establishing their own closer conperation. The draftsman on the Treaty of 
Amsterdam, Mrs Roth, has already wo ndered \\-hether a protocol adopted subsequently might 
deprive Article 7a of its effectiveness. 

IV. THE EUROPEAN PARLIAMENT'S DEMANDS 

The European Parliament will have to ensure that: 

(a) decisions to authorize the principle of closer cooperation are clearly separated from the 
decisions concerning the subject-matter itself, 

(b) it is involved in decisions on authorization, 
(c) it is involved in the legislative procedure, in accordance with the principles of the various 

pillars, and 
(d) there is maximurr. transparency: publication of proposa ls, public debate, publication of the 

European Par:iament's opinions and publication of decisions in the Official Journal. 

Although the Schengen Protocol makes no provision for any role for the European Parliament, 
Commissioner Monti has already said (at the February 1998 part-session) that he will argue in favour 
of the European Parliam~nt being consulted. In our view, it is not a question of involving the 
European Parliament by means of a more or less informal procedure. In conjunction with Mrs Roth 
(draftsman on the Treaty of Amsterdam). W t insist th at the creat ion of Community law, even when 
it springs from conversion of the Schengen {[cquis . mu st entaIl Cummunity procedures (and hence, 
the consultation of Parli ame nt). Th Is mean :. that the Sc hen gen acquis would have to be converted 
into regulations, direc tives and framework dec ision s. Parli ament must therefore be consulted both 
on the principle (legal basi s) and on the substance (provis ions of the Schengen Conventions, legal 
measures desired) in two separate procedures. 

v. CONCLUSIONS 

The Committee on Civil Liberties and Internal Affai rs call s on the Committee on Institutional 
Affairs, as the committee responsible, to incorporate the fo ll owing paragraphs in its report: 

A. whereas, in add ition to the two general categories of closer cooperation provided for in 
Articles Sa (EC Treaty) and K. 12 (TEL'), there are four other types of closer cooperation, 
based primarily on the protocols to the Treaty of Amsterdam, 

B. whereas, with regard to the field of justice and home affairs, it is to be feared that these four 
other types of closer cooperation are such as to hamper progress in this field by all 
15 Member States, 

C. whereas, for the four types of closer cooperation which are not covered by Articles 5a 
(EC Treaty) and K.12 (TEU), there must be procedures for involving Parliament, so as to 
respect the institutional balance, 

1. Calls for the separation between authorization of closer cooperation, on the one hand, and 
the arrangements forming part of such substantive closer cooperation, on the other, to be 
strictly observed; 
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2. Calls for the strict application of transparency in connection with cooperation, and for 
proposals for authorization, proposals for su bstantive cooperation, the opinions of the 
institutions and their decisions to be published in the Official Journal; 

3. Demands that the closer cooperation which forms P3rt of Schengen and that referred to in 
the protocols to the Treaty of Amsterdam meet the requirements of Articles 5a (EC Treaty) 
and K.12 (TEU) in full and satisfy the dictates of transparency and participation by the three 
institutions; 

4. Demands, furthermore, that the European Parliament be consulted on all closer cooperation 
in the field of justice and home affairs (including the areas of visas, inunigration and external 
frontiers), not only as part of the procedure for authorizing closer cooperation but also in 
respect of the substance of such cooperation; 

5. Appeals to the Commission to demonstrate its authority so as to ensure that the European 
Union does not transform itself into a 'Europe a la carte' in the field of justice and home 
affairs; 

6. Stresses the role of the Court of Justice with regard to respect for the powers of the 
Community and the Union in the context of closer cooperation. 
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