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INTRODUCTION

The Convention on the Use of Information Technology for Customs Purposes {OJ C 316,
27.11.1985), based on Article K.3 of the Treaty on European Union, is the counterpart to
Council Regulation (EC) No 515/97 of 13 March 1997 on mutual assistance between the
administrative authorivies of the Member States and cooperation between the latter and the
Commission 1o ensure the correct application of the law on customs and agricultural matters
(OJ L 82, 22.3.1997). which has applied since 13 March 1998. The aim of the Regulation is
to ensure the correct application of the law on customs and agricultural matters on the bhasis
of computerised data exchange. Upon entry into force of the Convention, custams
cooperation in the non-computerised sector will also be computerised and will be able to take

place at the same level.
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The present document is exclusively concerned with delimiting the information which should

be captured in either one database or the other, and does not deal with technical or security

aspects of the third pillar database. Since double entries are neither provided for in law, nor

useful in practice, it needs to be clarified which data items should be for the first pillar
database and which for the third pillar database, so that they can be correctly stored

according to their iegal basis.

RELATIONSHIP OF THE TWO DATABASES TO EACH OTHER

For users of the computerised Customs Information System {CIS) problems arise from the
fact that the legal bases of the first and third pillar databases are different, even though in

reality it is the same facts which are at issue and must be processed.

The two databases rest on different legal bases. The scope of the first pillar CIS can be

ascertained from the first and second indents of Article 2{1) of Regulation (EC} No 515/97,

which read;

"For the purposes of this Regulation:
- "customs legislation” means the bedy of Community provisions and the associated

implementing gprovisions governing the import, expert, transit and presence of goods

traded hetween Member States and third countries, and between Member States irn the

case of goods that do not have Community status within the meaning of Article 9(2)

the Treaty or goods subject to additional controls or investigations for the purposes of

establishing their Community status;

- "agricultural legislation” means the body of provisions adopted under the common

of

agricultural policy and the special rules adopted with regard to goods resulting from the

processing of agricultural products.”
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Convention on the Use of Information Technaology for Customs Purposes, which defines the

scope as follows:

“For the purpases of this Convention,

1. The term "national laws" means laws or requiations of 3 Member State, in the
application of which the customs administration of that Member State has total or
partial competence concerning:

- the movement of goods subject to measures of prohubition, restricuon or control, in
particular those measures covered by Articles 36 and 223 of the Treaty establishing
the European Community,

— the transfer, conversion, concealment, or disguise of property or proceeds derived
from, obtained directly or indirectly through or used in, illicit international drug
trafficking.”.

Since the Member States are responsible for the third pillar Customs Iinformation System,

they must also lay down which data are to be entered in the third pillar database, and at the

same time determine in consultation with the Commission which data should be entered in
the first pillar database. The differing scope of the two databases must serve as the starting
point for delimiting the information. Varous conseguences are inked to the allocation of the
data to the first or third pillar database, in particular, the gquestion of who is authorised to

access, enter and/or interrogate the data.

DISTINGUISHING THE DATABASES FROM EACH OTHER

The distinction between the databases needs to be made in the area of prohibitions and
imitations. There are a multiphcity of subjects regulated by the Community which are
nevertheless suppiemented by domestic legal provisions which contamn more far-reaching
pronhibitions and restrictions. Thus, a single matter for regulation can resuit in data which

must be allocated in part to the first pillar database and in part 1o the third pillar gatabase.

——————
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The Presidency is of the opinion that all such matters, insotar as they are governed by o
Community legislation, should be allocated to the first pillar, even where the regulations are in
the form of a Directive, and the latter has only become directly apphcable through

transposition into national law.

Hence, in the Presidency’s view, for entry into the CIS databases prohibitions and restrictions

can be divided into three categories according to whether

1. the areas are exclusively governed by Community law (where to the Presidency's
knowledge there are no additiona! national regularions, e.g. movement of waste,

product safety),

2. the aresas are subject to both Community and (more extensive) nationa’ regulations

(e.g. protection of species or of cultural goods), or

3. the regulation of the areas 1s exclusively the competence of the Member States

(e.g. pornography, narcotics and psychotropic substances).

It is a matter of distinguishing between infractions of Community legislation, including its
transposition into nauonal legislation, on the one hand. and infractions of supplementary or
accompanying national legisiation, on the other. It is up to the respective Member States to
identify those prohibitions and restrictions which are subject 1o Communiry regulaton, so as
to filter out the data which is to be entered n the third pillar database. All information on
potential or actual infractions of direct and indirect Community provisions should be entered
in the first pillar CIS. This principie is of course limited to the scope of Council

Regulation (EC) No 515/97 and Commission Regulation (EC) No 696/98 implemenung that
Regulation, OJ L 96/22 of 28 March 1988.

—— —_— —————— ————— ———
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National prohibitions and restrictions are for the maost part differently requlated in thedl
individual Member States and are found in areas where the Community has no competence or
only partial competence. Then there is also the area of intra-Community trade in goods

subject to national prohibitions and restrictions.

The capture of information on potenual or actual infractions of legislavon af this nature in the
third pillar customs information system will be an impartant coniribution to the efficient and
persistent combating of fraud in the context of the impartant public interests of the

Member States. which are also referced to in particular in Articles 36 and 226 of the Treaty

establishing the European Community.
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CORRIGENDUM TO NOTE

from : Austrian Presidency

to : Customs Cooperation Working Party

No. prev. doc.. 7443/98 ENFOCUSTOM 23

Subject: Convention on the Use of Information Technology for Customs Purposes and
Council Regulation (EC) No 515/97 of 13 March 1297
- Delimitation of information 10 be captured in the databases

Page 3: Penultimate paragraph to read as follows:

"The Commission (aid down in its Regulauon (EC) No £96/98 of 27 Niarch 1998 (QJ L 86/22

of 28 March 1998) implementing Counctl Reculation tEC) No 515 97 which data regarding

the application of agricultural requlations are to be entered in the first pillar database. _The

Regulation also stipulated which data cateqories may be covered by the first pillar database.
With regard to the third pillar Customs Information System, 11 is for the Meimber States

responsible to determine which data should be recordead in the 1hird pillar database. The

differing scope ..." (remainder unchanged).
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‘page 4: Final paragraph to read as follows:

A distinciion must therefore be made as 1o whether infarmaton concerns infringements of

Community legislation, including its transposiucn into national legislation, or infringements of

supplementary or accompanying national legislation. To ensure entry n the correct
database, it is up o the Member State concerned to identfy those promibitions and
restrictions which are not subject to Commumity requlation, so as to filter gut the data which

is to be entered In the third pillar database. Only when it has been ascertained that in a

parucular instance there has been no infringement of Community legisiauon can the data in

question be stored in the third pillar Customs Information System. All iniarmation on
potential or actual miringements ol direct and indirect Community provisions should he
entered in the first pillar CIS. This principle 1s of course 'imited to the scope of Cauncil
Regulation (EC) No 515,87 and of Commission Regr.azon (EC) No 636/98 implemenung
that Requlation, OJ L 96/22 of 28 March 1398

Page 5: New penultimate paragraph

"The abovementioned genersl and theoreucal distinction herween the two databases is

intended 10 serve as a quideline for the future entry of data in the Customs Information

Systems; in_the case of the third pillar Customs Information Svstem. the user aythorised o

Input data and the particular person responsible must on each oetasion check the

agmissibility of entenng the data concerned in the tnird pillar database.™
Page 5: Penultimate line:

Read Article 223 instead of Arucle 226,
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