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THE COUNCIL ) Brussels, 17 July 1998
8886/98
LIMITE
ASIM 139
NOTE

From: General Secretariat of the Council
To:  Asylum Working Party

Subject: Monitoring the implementation of instruments adopted concerning asylum
- Summary report of the Member States’ replies to the questionnaire
launched in 1997

On 26 June 1997 the Council adopted a Decision on monitoring the implementation of
instruments adopted concerning asylum'”, in order to "reveal the practical effect of the
Council’s work in this matter and provide useful lessons for its future work".

In application of Articles 1 and 5 of this Decision, the first questionnaire was sent by
the Netherlands Presidency and covered implementation by Member States for the
period up to 1 July 1997 (9631/1/9)7 ASIM 144 REV 1 and ADD 1). It related to the
following adopted instruments: ~

| Conclusions of the Ministers responsible for immigration on countries in which
there is generally no serious risk of persecution,
London, 30 November and 1 December 1992;

il Resolution of the Ministers responsible for immigration on manifestly unfounded
applications for asylum, :
London, 30 November and 1 December 1992;

n Resolution of the Ministers responsible for immigration on a harmonized
approach to questions concerning host third countries,
London, 30 November and 1 December 1992;

v Council Resolution on minimum guarantees for asylum procedures,
Luxembourg, 20 June 1995;

(1) OJCENo L 178, 7.7.97, p. 6.
(2) The Austrian reply is based already on the 1997 Asylum Law, due to come into
force on 1 January 1998.
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Joint Position defined by the Council on the basis of Article K.3 of the Treaty on
European Union on the harmonized application of the definition of the term of
"refugee” in Article 1 of the Geneva Convention of 28 July 1951 relating to the
status of refugees,

Brussels, 4 March 1996.

In conformity with Article 3 of the Council Decision, the General Secretariat of the Council:

translated the information notes transmitted by Member States on the basis of the
questionnaire; a compilation of those information notes is contained in 11439/97
ASIM 195 + ADD 1 to 4 and 8885/98 ASIM 138,

prepared a summary report based on the information notes, which is attached in
Annex to this document.

The summary report offers a detailed comparison of the legislations and practices of the
Member States with a view to facilitate the task of the Presidency which, in accordance
with Article 4 of the Council Decision, in conjunction with the Commission and after
consultation of UNHCR, has to draw up a report for submission to the Council containing
"an analysis suggesting /inter alia whether there are issues requiring a further exchange of
views between Member States and whether any additional measures are necessary".

N.B.

Since some questions were either not answered or were answered in general
terms, the interpretation of the Member States’ replies might not be entirely
accurate in some parts of the summary report. The Council Secretariat has not had
the opportunity to verify with the Member States the content of their respective
replies.
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ANNEX

SUMMARY REPORT

based on Member States’ information notes
concerning their implementation up to 1 July 1997
of the instruments adopted by the Council and
by the Ministers responsible for immigration
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CONCLUSIONS OF THE MINISTERS RESPONSIBLE FOR IMNIIGRATION
ON COUNTRIES IN WHICH THERE IS GENERALLY
NO SERIOUS RISK OF PERSECUTION®™

(London, 30 November and 1 December 1992)

Member States’ attention is drawn to the questionnaire and the analysis on this subject
contained in 5551/97 CIREA 9 and 6656/97 CIREA 18,

1.1.

1.2.

Does the Member State consider that certain countries are countries in which there
is generally no serious risk of persecution ("safe country of origin™) either in
practice or prescribed by law? If so, please specify how it is implemented.

The principle that certain countries are countries in which there is generally no
serious risk of persecution {"safe country of origin"} is laid down in the Law of

seven Member States (D, L, NL, A", P, FIN, and UK).
Six Member States (DK, GR, ESP, F, I, and S} do not have the principle of safe

country of origin as such in their legislation but in practice the criteria laid down in
the 1992 Conclusions are used either as a basis for the choice of procedures for
investigating the case (accelerated or special procedure) and/or, when decisions are
taken on asylum applications, in particular in order to assess whether such
applications are manifestly unfounded. In France the criteria are also taken into
consideration for the renewal of the refugee cards of recognized refugees.

Two Member States {B®' and IRL} have not incorporated the doctrine contained in

the 1992 Conclusions and thus have not answered the subsequent questions.

a) Four Member States have drawn up a list of safe countries of origin:

Germany: the Federal Government examines the human rights situation in countries
from which large numbers of asylum seekers come to the Federal Republic, but
only few of whom are granted asylum. On the basis of the information gathered
from various sources (see IV, 3.2. p.35) it is decided whether a country can be
considered safe. A list of safe countries of origin is annexed to the Asylum
Procedure Law.

(3)
(4)

{5)

doc. 4464/1/95 CIREA 3 REV 1, p. 128.

In the past, under the 1991 Asylum Law, the "safe country of origin" principle
was very rarely applied by the Austrian aylum authorities.

Belgium does not consider any country to be a country in which there is
generally no serious risk of persecution.
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Netherlands: since February 1995, the State Secretary for Justice, in consultation
with the Minister for Foreign Affairs, has been compiling a public list of safe
countries of origin. Every six months this list is assessed to see whether it should
be revised.

Finland: the basis for assessment is the joint opinion of the authorities which
represent the various administrative sectors dealing with alien affairs on the
situation in the country in question. A full list of safe countries is contained in the
Ministry of the Interior’s instructions for asylum investigations (7/11/1995)®,

United Kingdom: the Asylum and Immigration Act 1996 introduced the power for
the Secretary of State to announce Designated Countries of Destination (part of the
criteria for selection is that there is, in general, no serious risk of persecution)",

b) Denmark did not state that there is such a list in Denmark but gave an
indication of the countries which were, at the time of its reply, in principle covered
by the special urgency procedure for manifestly unfounded applications, which is
applied to asylum applicants from countries in respect of which there is a strong
prima facie presumption that such applicants do not fulfit the requirements to

qualify for asylum®.,

c) Other Member States do not have a list of "safe" countries of origin ',

(6)

(7)

(8)

(9)

Finland: are regarded as safe countries: the Nordic countries - the member
states of the Council of Europe which have acceded to the Geneva Convention
without making a geographical reservation - Latvia, Lithuania, Hungary, the
Russian Federation and Estonia could be considered safe countries for their own
nationals - Hungary can be regarded as a safe country for all asylum seekers
arriving from that country - other countries in which there is no persecution or
no human rights violations and which can under certain conditions be regarded
as safe.

United Kingdom: currently seven countries have been designated: Ghana, India,
Pakistan, Cyprus, Poland, Romania and Bulgaria.

Denmark: these countries are: Russia, Estonia, Latvia, Lithuania, Poland, the
Czech Republic, Slovakia, Hungary, Romania, Bulgaria, the Nordic countries and
the rest of Western Europe, Benin, Ghana, Niger, Senegal, Tanzania, the USA,
Canada, Australia, New Zealand and Japan.

France does not apply the principle of safe country of origin (see 1.1.) thus no
criteria have been established which would enable such a list to be drawn up.
However it has provided a list of countries for nationals of which OFPRA has for
the past five years not renewed refugee cards except in particular cases: Benin,
Cap Verde, Chile, Hungary, Poland, former Czechoslovakia, Romania.
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2.

2.1,

2.2,

2.3

3.1.

How are the different elements in paragraph 3 implemented in Member States, in
particular with regard to:

no automatic refusal of all asylum applications or their exclusion from
individualized determination procedures;

the use of accelerated procedures;

the rebuttal of the general presumption (see also the related question 10
under the resolution on manifestly unfounded asylum applications)?

The assessment of a country as one in which there is generally no serious risk of
persecution does not lead to an automatic refusal of asylum applications from its
nationals, nor does it entail the exclusion from individualized determination
procedures in any of the Member States which use (in one way or another) that
concept.

All Member States underline that each application is examined and decided upon
on an individual basis in all circumstances, after a personal interview with the
applicant.

Such an assessment is used to channel cases into accelerated procedures of
determination and/or an accelerated appeals process, and/or expulsion with
immediate effect in ten Member States (DK, D, GR, L, NL, A, P, FIN, § and UK).
(See accelerated procedures for manifestly unfounded applications, Il, 3.1. p.13
and p.20).

In Spain_there is no accelerated procedure as such, but a short preliminary stage
for admission and applications involving criteria laid down in the 1992 Conclusions
are refused admission to the asylum procedure.

In all Member States where there is a presumption that a country of origin is safe,
it is regarded as a general presumption which can be rebutted, even under the
accelerated procedures, when the asylum seeker may present additional information
showing that there is a danger of persecution in his specific case.

Does the Member State take as minimum the four elements mentioned in paragraph
4 (previous numbers of refugees and recognition rates, observance of human rights,
democratic institutions, stability) into consideration when assessing the general risk
of persecution in a particular country?

Does the Member State use any other elements? If so, please specify which.

All the Member States which apply the concept of countries in which there is
generally no serious risk of persecution take account of the criteria mentioned in
paragraph 4 in assessing the general risk of persecution in a particular country.
Consideration of observance of human rights and of democratic institutions are
often highlighted as the most important. The fulfilment of the criteria is not only
considered from a formal point of view but also as to whether they are met by the
country in practice (e.g. the existence of active opposition groups, the
administration of justice, etc.). The assessment of the situation of the country
is based on a large range of sources of information {see IV "minimum guarantees”,
3.2. p.35).
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3.2, Other elements mentioned :
Denmark: any "internal flight alternative”, as well as the Refugee Board’s practice;

Germany: if not already covered under "human rights": accession to international
human rights conventions, especially the Geneva Convention, the International
Covenant on Civil and Political rights, the European Convention for the Protection
of Human Rights and Fundamental Freedoms or a comparable regional human rights
agreement.

Netherlands: the policy adopted by other European States in drawing up their own
list may play a role.
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A.

RESOLUTION OF THE MINISTERS RESPONSIBLE FOR IMMIGRATION
ON MANIFESTLY UNFOUNDED APPLICATIONS FOR ASYLUM'?

{London, 30 November and 1 December 1992)

CHAPTER "Manifestly unfounded applications”

Paragraph 1

1.

1.1.

Did the Member State amend its legislation in order to implement the definition of
manifestly unfounded applications as defined in paragraph 1 of the resolution ?
Does the Member State use any additional criteria ? if so, please specify which

The criteria in paragraph 1 (a)"” (no substance to claim to fear persecution in the
applicant’s own country and deliberate deception or abuse of asylum procedures)
are reasons for rejecting asylum applications as manifestly unfounded in fourteen
Member States (B, DK, D, GR, ESP, F, IRL, L, NL, A, P, FIN, S, and UK). ltaly did
not specify whether these criteria are used for the definition of a manifestly
unfounded asylum application but only indicated that it has not yet introduced an
accelerated procedure for such applications; ltaly did not answer the subsequent
questions on the implementation of this Resolution except question 2.

The definition of manifestly unfounded applications based on the criteria mentioned
above is laid down in the legislation of Belgium, Germany (the rules governing
manifestly unfounded applications contained in the Asylum Procedure Law were
extended when asylum law was revised in 1993), Greece (incorporated in 1996
into Greek Law No 2452/96''?), Spain (Asylum Law as amended in 1994 by Law
9/1994), France (Order of 2 November 1945 as amended), Ireland (Section 12 of
Refugee Act, 1996'*), Luxembourg (law of 3 April 1996), Netherlands (law of 23
December 1993), Austria (1997 Asylum Law), Portugal (1993 Asylum Law),
Sweden (Aliens Act 1989:529), United Kingdom (Asylum and Immigration Act
1996). :

in Denmark the Danish immigration Service has since 1985, under the Aliens Act,
been able to deal with asylum applications under a special urgency procedure where
they are to be regarded as manifestly unfounded. The definition of "manifestly
unfounded cases” is given in a white paper on the bill introducing the procedure for
manifestly unfounded applications.

(10)
(11)
(12)

(13)

Doc. 44464/1/95 CIREA 3 REV 1, p. 131.

Paragraph 1 (b) is covered by question 2.

Greece: the Presidential Decree laying down rules governing the applicability of
the concept of manifestly unfounded applications was about to be issued at the
time the Greek reply was sent.

Ireland: this portion of the Act was not yet in force at the time of the reply.
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In Finland the legislation, which contains a provision on the examination of
manifestly unfounded asylum applications since 1991, has not been amended to
include the definition of the 1992 resolution; however the 1992 resolution
definition is used as an interpretation guideline.

1.2  The following additional criteria were mentioned:

Denmark: cases in which, having been refused asylum, applicants re-enter the
country during the same year, seeking asylum; lack of identity papers or travel
documents; Refugee Board’s practice; people who commit crimes while in the
country or cause trouble at asylum centres;

Germany: enforceable deportation where the person is particularly dangerous (this
criterion is governed by the section "other cases where accelerated procedures are
used");

France: persons constituting a serious threat to public order;

The Netherlands: Aliens Law makes a distinction between the non-admissibility of
certain asylum applications (Article 15b: there is no examination at all as to the
substance of the application because there are obvious factual reasons for
inadmissibility) and manifestly unfounded applications {Article 15¢c: where there is
an examination as to the substance of the claim but the application is rejected as
manifestly unfounded). The following additional criteria are used:

- under Article 15b: the alien had already previously applied for admission to
the Netherlands on the same grounds and an irreversible decision not to
grant the application had been taken; he had previously submitted an
application for admission to the Nertherlands under another name; he has
without any reason failed to comply with the instruction that he should
remain available at the place indicated by the competent authorities; he has
already been admitted, whether or not on other grounds;

- under Article 15c: the alien, in addition to the nationality of his country of
origin, also holds the nationality of another country, when it is clear from
the facts and circumstances that he can obtain sufficient protection in the
latter;

United Kingdom: the certification procedure introduced in.the legislation to deal
with manifestly unfounded claims also applies where the applicant is from a
"designated country of destination”, concept which is broader than that of "country
of origin™ and which includes, for example, the "country of residence”.
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2. How, if at all, did the Member State implement the exception mentioned in
paragraph 1 (b) with regard to the resolution on a harmonized approach to
questions concerning host third countries (London, 30 November and 1 December
1992) ?

In all Member States'' refugee status under the terms of the Geneva Convention
may not be granted, as mentioned in paragraph 1 (b} of the Resolution, when a
host third country is involved, with the exception of Ireland which has not
implemented the concept of host third country.

Italy, although not having implemented the Resolution on manifestly unfounded
applications for asylum, may refuse an applicant entry into the Italian territory in
case of a host third country availability.

For more details, see lll ("host third countries Resolution"") 1 p.23 and 2 p.26 .

(14) Gresece: that principle was only recently incorporated into Greek Law and has
not yet been applied in practice.
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Paragraph 2

3.

3.1.

Which of the three procedures mentioned in paragraph 2 exist or have been
introduced in the Member State with regard to manifestly unfounded applications,
notably:

an accelerated procedure?
national policies providing for its acceptance on other grounds?
Admissibility procedures?

Most Member States (DK''®, D, GR"®, IRL"” |, NL, A, P, FIN"®, "' and UK'*®)

have introduced an accelerated procedure with regard to manifestly unfounded
applications. It consists mainly of a shortening of the various time limits and does
not entail the thorough examination of the claims, except in very limited cases
where there are special features in the claims which may be reasons for not
conducting a thorough examination (e.g.: the Netherlands: cases covered by Article
15b of the Netherlands Aliens Law. Austria: cases in which the applicant fails to
cooperate in establishing the material facts of the case, despite being called upon
to do so; where the "safe third country” is applied, moreover, a thorough
examination is not required inasmuch as refugee status does not need to be
explored).

(15)

(16)

(17)
(18)

(19)

(20)

In Denmark there is a procedure for manifestly unfounded cases and a special
urgency procedure for manifestly unfounded applications (asylum applicants
from countries in the case of which there is a strong prima facie presumption
that they do not fulfil the requirements to qualify for asylum) . The accelerated
procedure applies to the second category, while appeal to the Refugee Board is
not possible for both of them. As part of faster processing, the applicant is not
given an opportunity to complete the asylum application form.

Greece: an accelerated procedure for examining unfounded applications in
substance as a matter of priority has been provided for in Greek law. The
Presidential Decree making detailed provisions for its application was to be
issued at the time of the reply.

Ireland: not yet entered into force. '

Finland: there are two accelerated procedures in Finland: the statement
procedure for the examination of manifestly unfounded applications in
accordance with Article 34 of the Aliens Act and the procedure referred to in
Article 32(3) for the examination of clearly unfounded applications. The
procedure for clearly unfounded applications differs from that for examining a
manifestly unfounded application in that there is no request for a statement on
the Aliens Office's decision by the chairman of the Asylum Appeals Board. Nor
is the alien’s representative given an opportunity to be heard in the matter. A
proposal for the removal of the procedure under Article 32(3) and having only
one accelerated procedure was submitted to the Parliament in October 1997.
Sweden: accelerated procedure consists of expulsion with immediate effect
where it is manifest from the individual examination that there are no grounds
for asylum and that a residence permit should not be issued on any other
grounds either.

United Kingdom: accelerated appeals process.
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3.2.

3.3.

. In France an investigation as to whether an application is manifestly unfounded

takes place only where the application is made at the frontier and the applicant may
be refused asylum entry (see 3.3. hereafter). However the elements mentioned in
the definition of manifestly unfounded applications are taken into consideration for
applying a special procedure at OFPRA to applications submitted within the country
(priority of procedure in the case where the asylum seeker has been denied
residence; decision without interviewing the applicant in the case where he has
been granted residence).

Acceptance on other grounds is mentioned by:

Denmark: de facto refugees status with a legal entitlement to a Danish residence
permit.

Austria: an asylum application may in any event not be dismissed as manifestly
unfounded if, regardless of fulfilment of the general requirements for that purpose,
there are other indications of a danger of persecution in the country of origin.

Sweden: a residence permit can be issued where there are founded grounds other
than those for asylum.

United Kingdom: provision exists for those who do not meet the criteria of the
1951 Geneva Convention to be allowed to remain exceptionally outside the
immigration rules if there are humanitarian or compassionate reasons to do so.

Admissibility procedures are applied in:

Belgium: the application may be declared inadmissible in particular on the grounds
that it is manifestly unfounded. '?"

Spain: has introduced a preliminary stage of admissibility to the asylum procedure;
the reasons for non-admission are basically the criteria in the 1992 resolution on
manifestly unfounded asylum applications.

France: an admissibility procedure is applied when an application for asylum has
been made at the frontier: an investigation as to whether an application for asylum
is manifestly unfounded is made and may give rise to a decision to refuse asylum
entry.

Netherlands: admission to the asylum procedure is refused to applications defined
in Article 15b of the Aliens Law.

Austria: an admissibility procedure is applied only in the specific case of foreign
nationals applying for asylum at the point of border control after arriving indirectly
via a third country by land, and who are not aiready entitled to enter the country
under ordinary immigration rules. A special procedure will be applied whereby,
before taking any decision on entry and admission to the asylum procedure, the
asylum authorities consider in particular whether the application is manifestly
unfounded or whether it is a "safe third country” case. If so, entry is not permitted
and admission to the subsequent asylum procedure is refused.

(21)

In Belgium the admissibility phase applies to all asylum applications without
exception.
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paragraph 3

4. How has the Member State implemented the time limit of 1 month?

4.1,

4.2.

4.3

Seven Member States (B, DK, ESP, LUX, NL, P and S} have prescribed precise time

limits; in five of them (B, DK, E (only in the case of applications at the border), NL
{only where decisions can be taken at the center for asylum applications), and P)
the time limits are lower than 1 month:

Belgium: decision in eight working days on the granting of territorial asylum;
Denmark: processing time about five/six days under the special urgency procedure;
Spain: applications submitted at the border: decision on non-admission to the
procedure in four days. Applications submitted within the territory: proposal for
decision on non-admission to be forwarded to the Minister of the Interior within a
maximum of 30 days. After a 80 days period without having forwarded an
application or taking a decision on it, the application is considered admitted to the
procedure;

Luxembourg: decision within two months from the date of submission;
Netherlands: applications deemed inadmissible or manifestly unfounded may be
refused at the centre for asylum applications within 24 hours; if that time-limit is
not met, the application is determined under a normal procedure and no time limit
of one month is implemented:

Portugal: the time limit for each stage of the processing is prescribed by the law
and all of them added together provide for a decision to be obtained well within one
month.

Sweden: the law provides for an expulsion order enforceable within three months.
In practice, the period is far shorter: over the period from 1 January to 30
September 1997, the number of days taken for a decision averaged 27 and in
about 60 % of cases, the average processing time was not more than 7 days.

In other Member States™? there is only a general instruction referring to the priority
to be given to these cases, which are to be dealt with in "shorter time limits", "as

soon as may be", "without delay”, "as quickly as possible” .....

However, the average exarnination time for clearly unfounded applications in
Finland in 1996 was 22 days (140 days for manifestly unfounded applications).

This question is not relevant for France (no accelerated procedure as such but only
a priority of procedure (see 3.1 p.14). In the United Kingdom, due to the procedure
applicable, it is not possible to prioritise manifestly unfounded cases.

(22)

Greece: Presidential Decree to be issued.
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- B, In which way are appeal or review procedures more simplified than those generally
available in the case of other rejected asylum applications?

5.1. The majority of the Member States (DK, D, GR?*®_ F, L, NL A, P, FIN, S, and UK)
have established simplified appeals or review procedures in the case of manifestly
unfounded applications. Belgium”?*, Spain'*® and Ireland have no simplified
procedure.

5.2. The simplification of the appeals or review procedures is implemented in different
ways:

a) In three Member States (DK, FIN, and UK} the right of appeal is restricted:
Denmark: the Immigration Service’s decision cannot be appealed against to
the Refugee Board (see footnote 27);

Finland: the Aliens Office's decision may not be appealed against to the
Asylum Appeals Board in a clearly unfounded case; this applies also in a
manifestly unfounded case when the chairman of the Asylum Appeals Board
has endorsed the Aliens Office’s view on the manifestly unfounded nature
of the application.

United Kingdom: there is no further appeal to the tribunal as long as the
Adjudicator agrees with the certificate that states that the case is manifestly
unfounded.

It is also the case in Portugal under the Asylum Law (no possibility of
appeal) but the possibility in practice is available under the Constitution.
The Netherlands mentioned that in case of limitation of freedom or deprival
of freedom, no objection (during the determination phase) may be lodged
against a negative decision based on non-admissibility (Art. 15b of the
Aliens Law) or on manifestly unfounded grounds (15c of the Aliens Law);
however an appeal to the courts remains an option.

b) In four Member States (D, F, FIN and S) the effect of appeal is limited: it

has no suspensory effect. In France this applies only in the case of an
application submitted within the country, that has baen deniad residence
and that is treated under the special procedure at the OFPRA.

c) In four Member States (D, L, A, and UK) the time-limit of appeals or review

procedures has been shortened :

Germany: shorter time limits, both for the deadline to be set for departure
{one week) and in the interim relief procedure;

Luxembourg: the administrative court must rule’ on any appeal within one
month of its being lodged:;

Austria: appeals to be lodged within two days (instead of 14 days) following
notification of the decision; decision on appeals to be taken within four
working days (instead of six months) following the filing of the appeal with
the review body;

United Kingdom: accelerated appeals procedures.

(23) Greece: Presidential Decree to be issued.

(24) Belgium: the urgent appeals procedure applies not only to manifestly unfounded
applications but to each decision in the admissibility phase.

(25) Spain: See, however, point 5.2.c) below.
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In Spain the law provides only for an administrative appeal, known as a
review, which has to be decided upon within two days in the case of
applications submitted at border points.

d) In Austria the simplified appeals procedure results also in restricted scrutiny
powers of the Austrian review authorities.

paragraph 4

6.

6.1.

6.2.

How did the Member State implement the guarantees mentioned in paragraph 4,
more specifically:

is a decision to refuse a manifestly unfounded asylum application taken by
a competent authority at the appropriate level, fully qualified in asylum or
refugee matters?

does the opportunity exist for a personal interview with a qualified official
empowered under national law?

In all the Member States?® except France the decision to refuse a manifestly

unfounded asylum application is taken by the same authority'?”’ as for the normal
procedure (see IV, 1 (competent authorities in asylum procedures) p.32).

In France the decision is taken by the Minister of the Interior in consultation with
the Minister of Foreign Affairs but the examination of the manifestly unfounded
nature of the application is made by OFPRA officials placed by OFPRA at the
disposal of the Ministry of Foreign Affairs (under French law, an investigation as to
whether an application for asylum is manifestly unfounded takes place only where
the asylum application is made at the border) (see IV, 16 (asylum applications at

the border), p.51).

A personal interview with a qualified official empowered under national law is
conducted in all Member States. In France, under the special procedure at OFPRA,
an exception is applied when the asylum-seeker has been granted residence:
OFPRA then takes its decision without interviewing him when the application is, in
its view, manifestly unfounded. In the United Kingdom a personal interview takes
place only where refusal is considered likely.

(26)
(27)

Greece: Presidential Decree to be issued.

In Denmark the appeals body in second instance (the Danish Refugee Council) is
involved in the examination in first instance (the case together with the
Immigration Service’s recommendation is referred to it) and the first instance
appeals body (the Refugee Board) is not involved in the final decision (no
possibility of appeal to it); if the Danish Refugee Council does not agree with the
Immigration Service, the applicant retains the right to appeal to the Refugee
Board.
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paragraph 5

7. How did the Member State ensure that where a manifestly unfounded asylum
application is refused, the applicant leaves Community territory, unless he is given
permission to enter or remain on other grounds?

Most Member States'®® (B, D, DK, ESP, L, NL, P, S, and UK) indicate that a refused

applicant is given an order to leave the territory within a given deadline (D: one week; DK,
S: with immediate effect; ESP, L, P: within 15 days from notification of the negative
decision). If the applicant has not left the territory voluntarily by the given deadline, and
there is no suspensory effect involved in any appeal, he is forcibly expelled provided there
is a country prepared to (re)-admit him and he is in possession of the documents required.
In Finland the negative decision is sent to the local police in whose area the asylum seeker
resides.

The responsibility for the enforcement of the expulsion lays with the Police in Denmark
(the Police Force), Spain (Directorate-General for the Police), Finiand (local police; in those
cases in which the individual does not have the required travel documents or his
deportation is regarded as involving risks to his safety the police always escorts the alien
out of the country) and Sweden {local police; transfer of this responsibility to the Swedish
Immigration Board is under examination).

Furthermore, for manifestly unfounded applications, an applicant may be detained in
Denmark where this is necessary to ensure his presence while his case is being considered
(under the responsibility of the Police Force) and measures restricting his freedom can be
taken in Austria during the asylum procedure, either at the border {(confinement) or within
the country after illegal entry (detention pending expulsion), in order to ensure his
departure.

rmany, Ireland and Uni ingdom indicated also that the expulsion procedures are the
same as for any rejected asylum case,

B. CHAPTER "No substance to claim to fear persecution”

Paragraph 6

8. How, if at ail, did the Member State implement the three criteria as mentioned in
paragraph 6 under (a)-(c), under which appiications may be considered in an
accelerated procedure or the other procedures as meant in paragraph 2?

In_nine Member States (B, DK, GR, ESP, IRL, NL, A, P, and S) the criteria mentioned in

paragraph 6 {(a)-(c) {(outside the scope of the Geneva Convention; lacking in substance;
lacking in any credibility) are iaid down either in the legislation or in application
regulations'®® , in varying degrees of detail depending on the Member State.

(28) France did not answer this question.
Greece: Presidential Decree to be issued.

(29) Denmark: Section 7 of the Aliens Act. - Greece: Law No 2452/96 + Presidential
Decree not yet issued at the time of the reply - Spain: Art. 5.6 (b) and (d) of
Law 5/1984 as amended by Law 9/1994 - |reland: Section 12(4) of the
Refugee Act,1996 - Netherlands: Art. 15c(a) of the Aliens Law - Austria: Art. 6
(points 1 to 3) of the Asylum Law - Portugal: Art. 19{a) of the Asylum Law -
Sweden: Chapter 8, Section 8, of the Aliens Act, 1989:529).

8886/98 DL/dI EN
DG H1 : , -18 -




In Luxembourg, while 6(a) and (b) are explicitly laid down in the Grand-Ducal Regulation
of 22 April 1996, 6(c) is taken into account in practice when a dossier is examined.

In Finland the three criteria are taken into account in the taking of national decisions; they
have been crystallized in the practical decisions of the three units of the Aliens Office and
ultimately in the statements of the chairman of the Asylum Appeals Board.

Germany and United Kingdom did not provide specific information on the implementation
of these criteria, but indicated that they result in application of the accelerated procedure
(D) or accelerated appeals process (UK). France did not give a specific answer to the
guestion. '

See also V, 6 (assessment of credibility) p.60, and 8 (persecution in the sense of the
Geneva Convention) p.61.

Paragraph 7

9. How did the Member State implement the possibility as mentioned in paragraph 7
to examine asylum applications in an accelerated procedure or the other procedure
as meant in paragraph 2 when the notion of an "internal flight alternative" Is
applicable?

Ireland and France do not apply the notion of "internal flight alternative”.

Where an "internal flight alternative” exists, the asylum application is considered as
manifestly unfounded and is dealt with under the accelerated procedure in four Member
States (DK, D, L, and NL).B%

In Belgium, the fact that the applicant may find refuge in another part of his own country
may constitute a reason for rejecting the application.

The United Kingdom’s Immigration Rules provide that the application may be refused
where an internal flight alternative exists; however, cases are not placed within an
accelerated procedure solely for that reason.

In Spain, Austria, Portugal, Finland and Sweden no provision has been made for the
internal flight alternative to be invoked as a condition for using the accelerated procedure

(or as a reason for non-admission to the procedure (E)). Sweden underlined that "it
appears unlikely that in a case in which an "internal flight alternative” is applicable there
would be found to be manifestly no grounds for asylum and that expulsion with immediate
effect would be possible in such a case”. However, the "internal flight alternative” is taken
into consideration when the individual decision is made on the application. This is also the
case in Greece, in close co-operation with UNHCR, but Greece did not specify whether
an accelerated procedure should apply in such a case.

See also V, 12 (internal flight alternative), p.65.

(30) Luxembourg: Art. 4 of the Grand-Ducal Regulation of 22 April 1996.
Netherlands: Art. 15c(a) of the Aliens Law.
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Paragraph 8

10. How did the Member State implement the possibility of examining applications in
an accelerated procedure or the other procedures meantin paragraph 2, in the case
that there are no indications for a rebuttal of the presumption as meant in the
resolution on countries in which there is generally no serious risk of persecution,
London, 30 November and 1 December 1992?

The same accelerated procedure as for manifestly unfounded asylum application is applied

in ten Member States (DK, D, GR, L, NL®" A®2 p33 FINR®Y S, and UKP®).

In Spain the admissibility procedure will apply as for any asylum application (not only for
manifestly unfounded ones) and may lead to refuse admission of the application to the
procedure.

For more detail, see I,1 (safe country of origin principle) p.6 and 2 (accelerated
procedure/rebuttal of the general presumption) p.8.

C. CHAPTER "Deliberate deception or abuse of asylum procedures”

Paragraph

11. How, if at all, did the Member State implement the seven possibilities as mentioned
in paragraph 9 under (a)-(g), under which applications may be considered in an
accelerated procedure or the other procedures as meant in paragraph 27

The possibilities mentioned in paragraph 9 are reasons for considering an application as
manifestly unfounded and dealt with under the accelerated procedure in six Member
States (DK, D, GR, IRL®? and L®"). It is also the case in the Netherlands for 9 (a), (b) and
(d) (a bill of amendment has been submitted to Parliament making it possible also for 9 (c)
"documents destroyed or disposed of in bad faith"; no use is made of 9 (e} "to forestall
an impending expulsion measure”).

(31) Netherlands: Art. 15c(f) of the Aliens Law.

(32) Austria: Art. 6(5) of the Asylum Law.

(33) Portugal: Art. 19(b) of Law 70 of 29 September 1993.

(34) Finland: Art. 32(3) of the Aliens Act.

(35) United Kingdom: new procedures for dealing with applications were introduced
in May 1995. Seven countries were targeted, and applicants were interviewed
soon after applying without completing a questionnaire, with time limits for
deciding on the application. This was [ater extended to applications made at
ports and to many other countries, and is now the standard procedure for
considering asylum applications, and has reduced considerably the time taken to
deal with applications.

(36) Ireland: Section 12(4) of the Refugee Act, 1996,

(37) Luxembourg: Art. 6(3) of the Grand-Ducal Regulation of 22 April 1996 provides
that "if the applicant can give a satisfactory explanation of the deception or
abuse of asylum procedures with which he is charged, his application for asylum
shall not be automatically refused”.
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An asylum application can be dismissed as manifestly unfounded under the accelerated
procedure in Austria only where the asylum seeker fails to cooperate®®. Otherwise the
patterns of events listed in paragraph 9 are examined in the light of all the circumstances
of the individual case and the dismissal of an application as manifestly unfounded is
permissible only if one of the situations listed in Art 6(1) to (5) of the Asylum Law (no
grounds to fear persecution, breach of the duty to cooperate in establishing the material
facts of the case or a safe country of origin) also occurs.

They may be invoked as reasons for rejecting an application in Belgium.

An application covered by any of the possibilities mentioned in paragraph 9 will be refused
admission to the procedure in Spain®®. Non-admissibility is applied in the Netherlands to
9 (f) (failure to comply with obligations)®*?.

In France, a special procedure is applied at OFPRA to the application submitted within the
country where the applicant is acting in the context of a deliberate fraud or with the
purpose of frustrating a deportation measure.

in the United Kingdom an accelerated appeals procedure will apply to all cases where the
Secretary of State has certified the claim for one or more of a list of reasons in which are
included the reasons mentioned in paragraph 9""

No special rules exist in Portugal, Finland and Sweden where the paragraph 9 possibilities
are taken into account in the examination of individual cases. In Sweden they may be
indicative of a lack of credibility in assessing whether the applicant’s statements are clearly
untrue in all essential respects (if so, the accelerated procedure will apply).

Paragraph 10

12. How did the Member State implement the guarantees mentioned in paragraph 10?

In all Member States™?, even when there are no special rules, regulations or instructions
regarding this matter, the factors listed in paragraph 9 are generally to be seen and
assessed in conjunction with all the other circumstances of the individual case and the
existence of a well-founded fear of persecution for one of the Geneva reasons carries more
weight than any indication of bad faith. Sweden underlines that the principle of giving the
benefit of the doubt is applied in considering asylum.

(38) Austria: Art. 6(4) of the Asylum Law,

(39) Spain: Article 5.6(a) of Law 5/1984, as amended by Law 9/1994. i any of
those circumstances are discovered after the admission to the procedure, the
application will be rejected in any case.

(40) Netherlands: Art. 15b {(d) of the Aliens Law. This ground is hardly used in
practice the courts having decided that, even when there is failure to comply
with obligations, the substance of the asylum application still has to be
assessed. .

(41) United Kingdom: the Asylum and Immigration Act 1996 introduced the
certification of refused claims.

(42) Denmark and France did not answered specifically this question but it seems
that it can be so understood from their general answer.

8886/98 DL/dI ‘ EN
DG H1 : -21-




D. CHAPTER "Other cases to which accelerated procedures may apply”

Paragraph 11

13. How did the member State implement the exceptions as mentioned in paragraph 1,
more specifically when:

the applicant committed a serious offence in the territory of the Member
State;

a case manifestly falls within the situations mentioned in article 1F of the
1951 Geneva Convention;

there are serious reasons of public security.

Intwo Member States the same accelerated procedure {Portugal) or admissibility procedure
{Spain} as in the case of manifestly unfounded applications applies to the three cases
mentioned above. In four Member States (DK, D, F, and NL} the accelerated procedure
applies to the cases relating to a serious offence in the territory of the Member State and
to public security. In the situations mentioned in Article 1F, the accelerated procedure is
not applied in Germany and the Netherlands*®; Denmark and France did not provide
information on that issue.

In Belgium the admissibility phase will apply to applications of persons who constitute a
danger to public order or national security, as for any application, and may lead to refusal
of entry or permission to stay (in compliance with the principle of non-refoulement).
Article 1F is never applied at the end of an accelerated procedure.

Greece and Austria have no special provisions for applying accelerated procedures to those
three cases but care is taken to ensure that the process is as short as possible (Greece}
or dealt with as a matter of priority (Austria).

In Swedenitis highly unlikely that accelerated procedure (expulsion withimmediate effect)
would apply.

Luxembourg and Finland have not implemented the possibility of applying accelerated
procedure to such cases.

Ireland and United Kingdom did not indicate whether an accelerated procedure applies.

{43) Netherlands: where Article 1F is applicable an accelerated procedure has
been expressly excluded by the State Secretary for Justice in a policy note on

Article 1F.
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A.

1.1.

1.2.

RESOLUTION OF THE MINISTERS RESPONSIBLE FOR IMMIGRATION
ON A HARMONIZED APPROACH TO QUESTIONS
CONCERNING HOST THIRD COUNTRIES"*

(London, 30 November and 1 December 1992)

HAPTER "Procedure for application of the concept of host third country”

Has the Member State laid down in legislation or in practice the concept of host
third country? If so, did the Member State use the principles as mentioned In
paragraph 1 (a) - (e} of this resolution as the procedural basis for applying the host
third country concept? Which countries are deemed to be safe third countries ?

The concept of host third country is laid down in legislation in twelve Member

States (B, D, GR"S', ESP“® F, L, NL, A, P, FIN, S, and UK).

In Denmark this concept is covered by the guidelines used in assessing whether an
application should be dealt with under the procedure for manifestly unfounded
applications.

Italy has no legal provision; in practice, in assessing the applicant’s personal claim,
consideration is given to the possibility of a host third country.

Ireland has not implemented the concept of host third country and therefore has
not answered the subsequent questions.

Most Member States (B, DK, GR*”, ESP, F, | NL, P, and S} did not give a specific

answer regarding the use of the principles 1 (a) - {(e) as the procedural basis for
applying the concept of host third country. The following information has, however,
been provided:

a) Principles mentioned in paragraph 1 (a) - (c} (in substance, where host third
country availibility exists, applications for refugee status may not be examined and
applicants may be sent to that country):

Belgium and Spain: applications may be declared lnadm|55|ble during the
admissibility phase. Belgium indicated that the provisions of Belgian law on host
third country are never applied in practice, except in conjunction with other reasons
for inadmissibility;

(44)
{(45)

(46)

(47)

Doc. 4464/1/95 CIREA 3 REV 1, p. 137.

Greece has not actually applied the concept of host third country for two
reasons:

- no cases have arisen in which such a concept could have applied;

- the Presidential Decree regulating the detailed implementing provisions was not
issued at the date of the reply.

At the date of the reply, Spain had not applied the concept of safe third country,
apart from implementation of the provisions of the Agreement implementing the
Schengen Convention.

Greece: Presidential Decree to be issued.
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Denmark: the Danish Immigration Service decides, on the basis of a specific,
individual assessment, whether the applicant should be expelled or turned back to
a safe third country. The facts of the asylum application are examined only if the
person is not expelled or turned back;

Germany: applications are not normally admitted to the asylum application

procedure;

France and Sweden: applicants may be refused residence. In France this is rarely

applied in practice (most often rendered irrelevant by the Schengen and Dublin

Conventions) for applications made both within the country and at the border (since

the Council of State (in December 1996) ruled that the fact that a person had not

sought protection in the first host country was not in itself sufficient to justify
refusing refugee status, and that it was therefore not legally possible to take this
fact into account in finding an application to be manifestly unfounded);

Italy: applicants may be refused entry;

Luxembourg: application may be deemed inadmissible;

Netherlands: two rules of the Aliens Law are applicable:

- under Article 15(4), an alien is not given the opportunity to lodge an
application for asylum if he has resided in a safe third country. This
provision has so far been applied only in a limited number of cases, mainly
as a consequence of the entry into force of the Schengen and Dublin
Conventions;

- under Article 15c(c), an application can be lodged but will be declared to be
manifestly unfounded if "it has become clear that a country of previous
residence will admit the alien until he has found permanent protection
elsewhere™ (concerns refugees who are waiting in a safe third country of
previous residence for resettlement elsewhere by UNHCR but are unwilling
to wait their turn). It is intended to cover persons who rightly lay claim to
the Convention relating to refugees, but who will not be admitted to the
Netherlands because it is clear that they can be admitted elsewhere as
refugees. However, the Coordinating Alien’s Chamber specified (in October
1995) that Article 15c{c) may not exclusively be applied to aliens in respect
of whom it has been shown that they are refugees within the meaning of
the Convention relating to refugees; an asylum application can also be
declared to be manifestly unfounded on the basis of this Article if a first
host country is involved.

Austria and United Kingdom: law and practice in accordance with principles

(a) - (c);

Portugal: no information provided;"®

Finland: principles (a) - (c) are followed in practice.

(48) There are not many situations in Portugal where the concept of "host third
country” can actually be applied. The application of such a concept is generally
combined with other criteria which make it possible to describe the application
as manifestly unfounded.
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b) Principle (d) (if the applicant cannot in practice be sent to a host third country,

the provisions of the Dublin Convention will apply):

- is applied as such by Germany, Austria, Finland {in practice) and United
Kingdom;

- Luxembourg indicated that the Grand-Ducal Regulation of 22 April 1996
provides that "where the applicant for asylum will not be allowed into the
host third country, the examination of the application at national level shall
be resumed”;
the other Member States did not provide information.

See also Ill, 6 p.31.

c) Principle (e) (any Member State retains the right, for humanitarian reasons, not

to remove the asylum applicant to a host third country):

- is applied as such by Germany, Luxembourg (which underlined that the
invocation of the "host third country®™ concept is an option for the Grand
Duchy of Luxembourg), Finland (in practice) and United Kingdom;

- although there is no general provision along the lines of principle (e) in
Austria, protection in a safe third country may be disregarded under
Article 4(4) of the Asylum Law on account of humanitarian considerations,
for family reunification reasons“®;

- the other Member States did not provide information.

1.3. Five Member States (DK, D, NL, FIN, and UK) have issued a list of Safe third

countries:

- EU Member States, Norway, Switzerland (DK, D, NL, FIN, and UK)

- Iceland (DK, NL, and FIN)

- Poland (D, NL, and FIN)

- Czech Republic (D, NL, and FIN)

- USA and Canada (DK, and UK)

- Hungary (DK: in the case of European asylum seekers including Turks)

- Member States of the Council of Europe which, without making a
geographical reservation, have acceded to the Geneva Convention (FIN)

In Germany safe third countries have been determined by the legislator in the

Asylum Procedure Law.

In the Netherlands Member States of the European Union, Norway and Iceland have

been designated as safe third countries in the Aliens Law, while Poland, the Czech

Republic and Switzerland have been also listed as safe third countries in a

ministerial ruling.

In Finland safe third countries are listed in the instructions issued by the Ministry

of the Interior.

In United Kingdom, any country which fulfils the requirements outlined in the

relevant provision of the Asylum and Immigration Act 1996 in respect of an

individual case may be deemed safe for the applicant concerned. For the

countries listed above, which are recognised to have particularly well developed

asylum procedures, applicants do not have a suspensive right of appeal against

returning or transferring decisions.

Other Member States do not have a list of safe third countries.

(49) Where the parents of unmarried asylum seekers below the age of majority have
been granted asylum in Austria, or where asylum seekers’ spouses or children
below the age of majority have been granted asylum in Austria.
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2. In implementing this concept, did the Member State consider such applications in
an accelerated procedure or the other procedures meant in paragraph 2 of the
Resolution on manifestly unfounded applications for asylum (London, 30 November
and 1 December 1992)?

The same accelerated procedure as_for manifestly unfounded applications is applied in
seven Member States (DK, GR, L, NL, P, FIN, and S):

Denmark: special urgency procedure (application is processed within a very few days;
decision can not be appealed against to the Refugee Board);

Greece: Presidential Decree ruling the implementing measures not issued at the time of the
reply;

Luxembourg: accelerated procedure (two month-time limit for examining dossiers; appeals
dealt with by the administrative court within one month);

Netherlands: accelerated procedure only in the cases covered by Article 15c(c) of the
Aliens Law (see 1.2 above) (24 hours processing; no objection may be lodged in cases of
limitation of freedom or deprival of freedom; appeal to the courts is an option). In cases
covered by Article 15(4) the opportunity to lodge an application will not be given.
Portugal: accelerated procedure (decision in less than one month; no right of appeal under
Asylum Law, but appeal possible under the Constitution provision relating to appeals
against administrative acts adopted at ministerial level);

Finland: accelerated procedure for clearly unfounded applications (alien’s entry refused;
decision cannot be appealed against);

Sweden: accelerated procedure {residence permit refused; expulsion withimmediate effect;
appeal in the normal way but with no suspensive effect).

In Belgium and Spain the admissibility procedure will apply as for any asylum application
{not only for manifestly unfounded ones) and host third country availability may lead to
territorial asylum being refused (B) or to the application not being admitted to the
procedure (E).

In three Member States (D, A, and UK) the procedure is different {(apparently more
expeditious) than that for manifestly unfounded application:

Germany: application not admitted to the asylum procedure (according to the Constitution,
a person from a safe third state cannot invoke the right to asylum; entry refused directly
at the border; application not forwarded to BAFI);

Austria: accelerated procedure which is broadly similar to the procedure for manifestly
unfounded applications, but applications are rejected "a priori” {(not dismissed) and the
possibility of granting refugee status is not explored (appeal within 2 days, appeals
authority decision within 4 working days; restricted scrutinising powers of the review
authorities);

United Kingdom: a separate legal provision refers to safe third country cases: only entitled
to appeal against the decision once they have left the United Kingdom (although there is
the possibility of challenging such decisions by way of judicial review which has
suspensive effect), while persons to be returned to other countries are entitled to a
suspensive appeal which is normally heard within a few weeks.

France does not apply the admissibility procedure (in theory, the admissibility procedure
should apply in the case of applications made at the frontier, but the fact that there is a
first host country has been ruled by the Council of State as not sufficient in itself to justify
refusing refugee status and to find an application to be manifestly unfounded) or the
special procedure of OFPRA on the grounds of safe third country availability (this fact is
legally without effect on the handling of the application by OFPRA).
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CHAPTER "Substanti\)e application: requirements and criteria for establishing
whether a country is a host third country"

Paragraph 2

3.

3.1.

How did the Member State implement the requirements and criteria mentioned in
paragraph 2 (a) - (d) for establishing whether a country is a host third country and,
how is it guaranteed that the fulfilment of these requirements is assessed in each
individual case?

Only a few Member States have answered in detail the question relating to the
implementation of the requirements and criteria mentioned in 2 (a) - (d):

Spain: under Spanish law all the criteria 2 (a) - (d) are taken into consideration;

Luxembourg: criteria 2 (a) - (d) are laid down in the 1996 Asylum Law.
Furthermore, the Grand-Ducal Regulation of 22 April 1996 stipulates that the host
third country must be party to the Geneva Convention, without geographical
reservation, and to the New York Protocol;

Austria: criteria 2 {a) - (d) are covered under Article 4(2) of the Asylum Law and
it is considered, under Article 4(3), that the conditions mentioned in Article 4(2)
are as a rule fulfilled in countries which have ratified the Geneva Convention and
established by law an asylum procedure in line with that Convention and have also
ratified the ECHR and made a declaration pursuant to Article 25 of that Convention;

Finland:

- 2 (a) and (b) are covered in Articles 38(2) and 41(2) of the Aliens Act.
Account is also taken of return prohibitions contained in international
agreements.

- No special provisions or instructions have been adopted for implementing
2 {c). Howaever, under Article 30(2) of the Aliens Act, asylum need not be
granted if the asylum seeker has had the opportunity to apply for asylum in
a safe state, and contacts can be taken with that state’s competent
authorities to establish whether the person has resided in that state or
whether he is registered there as an asylum seeker. Help of UNHCR may
also be asked for establishing refugee status in a third country.

- 2 (d) is taken into consideration for establishing the list of safe countries.

United Kingdom: criteria 2 {a) {("where their life and liberty would not be threatened
on account of their race, religion, social group”) and (d) ("where the authorities
would not send them elsewhere other than in accordance with the 1951
Convention relating to refugees”) are covered under Sections 2 and 3 of the
Asylum and Immigration Act 1996. Attention is also paid to the safety of asylum
procedures in the third state concerned. Information is sought from a number of
sources, including the authorities of the third state concerned and UNHCR.
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3.2,

Other Member States dit not provide a detailed answer. Four Member States (F,
I, NL, and P) noted that the third state must be a signatory to the Geneva

Convention. In addition, for the Netherlands®® it must implement that Convention
in good faith, and for Portugal, it must have normally functioning democratic
institutions and political stability. In the Netherlands it is sufficient for the country
of previous residence to admit the alien concerned to its territory; it is not
necessary for the alien to be granted a residence permit in the country in question.

Sweden indicated that the Aliens Act {Section 4 of Chapter 3 and Section 1 of
Chapter 8 ) complies in this respect with the Geneva Convention, with Article 3 of
ECHR and with Article 3 of the UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.

Belgium, Denmark and Greece'®" refarred to a state where the applicant does not
run the risk of persecution within the meaning of the Geneva Convention.

Germany indicated that the alternative mentioned in 2 {c) ("or that there is clear
evidence of his admissibility to a third country") isirrevelant to German asylum law.
It did not give information on how it has implemented the other criteria but noted
that an examination of the situation of third countries is made by the legislator on
the basis of information from the Ministry of Foreign Affairs, UNHCR and NGOs.
The legislator is required by the Federal Constitutional Court to observe
developments in safe third states and to respond rapidly.

Fulfilment of the fundamental requirements for the determination of a host third
country are assessed in each individual case in _eleven Member States (B, DK, ESP,
F. 1, LUX, NL (except under Article 15{4)), P, FIN, S and UK).

In Austria it is assessed in each individual case, unless the third country meets the
criteriain Article 4(3) of the Asylum Law (ratification of the Geneva Convention and
ECHR and transposition of the standards set by them into national law) (it is then
presumed, prima facie at least, to be a safe third country). However the applicant
has an opportunity to rebut that presumption and to have his case sxamined
individually.

Germany: p.m. the right of asylum cannot be invoked (see question 2 above).

(50)

(51)

In answering the question 1V,15, Netherlands also mentioned the guaranteed
observance of the European Convention for the Protection of Human Rights and
Fundamental Freedoms and the UN Covenant on Civil and Political Rights.
Greece indicated that no reply could be given to that and subsequent questions
(4 and 5) because of the objective impossibility of applying the concept of "safe
third country”. (see footnote 45).
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4, If applicable, could the Member State indicate, with respect to paragraph 2 (c),
whether the safe third country concept is applied in situations of ‘'mere transit’?

The concept is applied in situations of ‘mere transit’ in five Member States (DK, D, A, P

and UK:
Germany: the opportunity to lodge an application for asylum is sufficient ; whether
contacts have actually been made with the authorities of that country is irrelevant;
Austria: the "safe third country” approach under Article 4 of the Asylum Law can
as a rule also be applied in cases of "mere transit”, particularly since it is couched
not in retrospective but in prospective terms. A safe third country is thus available
if, on returning or being expelled to the third country, those concerned will in future
be safe, for which purpose the length or even the mere fact of any previous stay
in the third country before entering Austria is not material;
Denmark, Portugal and United Kingdom: only if the applicant, before leaving the
country of transit, came into contact with the authorities of the safe third country
to seek protection. In Denmark, a transit stopover longer than twenty four hours
may also, after a specific assessment, make expulsion to the country of transit a
possibility.

In eight Member States (B, ESP, F, I, LUX, NL, FIN, and S) the concept is not applied to

‘mere transit’:

Belgium: the concept of safe third country is applied where the foreign national has

lived in several third countries for a total period of more than three months, and

where he is in possession of a valid ticket to a third country, provided he has travel

documents enabling him to continue the journey to that country;

Spain: no application to ‘mere transit’, except as provided for in Chapter VIl of

Title Il of the Convention implementing the Schengen Agreement;

ftaly: no application when the applicant has ‘'merely crossed’ the third country;

Luxembourg: does not as a rule apply to ‘transit situations’;

Netherlands:
Under Article 15(4) of the Aliens Law: does not apply in the case of
transit’ (there must have been residence in a safe third country). Transit
is deemed to be "the objectively ascertainable intention not to regard the
third country as the obvious final destination” {the journey is of a reasonably
continuous nature, without unnecessary interruptions).
Under Article 15c(c) of the Aliens Law: the concept of first host country is
applicable where the alien did not come directly to the Netherlands. The
fact that he already intended in his country of origin to seek protection
specifically in the Netherlands can play a role if such an intention is clear
from objective facts/circumstances. The guiding principle is that any alien
who has remained for more than two weeks in another country despite his
stated intention of applying for asylum in the Netherlands will face the
objection that he did not come directly to the Netheriands;

Finland: a ‘temporary stay in transit as a result of a change of transport’ cannot be

regarded as residence giving the alien the opportunity to apply for asylum;

Sweden: the alien must have stayed in the first country of asylum: anyone who

has ‘merely passed through’ a country on his journey is not regarded as having

stayed there.

|
!
|
{
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5. If applicable, could the Member State indicate whether and in which way the safe
third country concerned is informed of the return of an asylum seeker under the
safe third country concept?

Direct information of the third country:

- Germany: notification to the country’s border authorities, which are informed that
the application was not examined as to substance, is made only to one third
country, Poland®?.

- Portugal: no legislative provision. In practice, and where specific circumstances
so permit, the Aliens and Frontiers Department may inform the third country by
giving an ‘explanatory note’, to be forwarded to the authorities of that country, to
the pilot of the aircraft in which the applicant is being repatriated (instances where
the concept of host third country applies are extremely rare; any situations which
do arise occur at air frontier posts);

- Netherlands: in each case, agreement to take back the alien must be made clear in
a written report from that country;

- Finland: advance information is in practice often obtained on the country's
authoritias’ acceptance of the alien’s return. Between Nordic countries, on the
basis of the passport control agreement, a request for the re-admission of the
individual is made. Practical casesinvolving other countries occur so seldom that
there is no established practice;

- Sweden: generally only in cases in which special readmission agreements have
been concluded. :

Other Member States®™ do not normally give information to the receiving state. Belgium
underlines that an application for asylum being a confidential act, no information is
forwarded to a third country in the absence of guarantees with regard to data protection.
Greece and Spain have no practice since the concept of host third country has not been
applied (except under the Convention implementing the Schengen Agreement).

Document given to the applicant

Belgium, Austria and United Kingdom give the alien a document attesting that his
application has not been examined in substance. Germany gives him a leaflet %,

(62) Germany: coordination has taken place with the Polish government with regard
to a leaflet to be given to the applicant turn back to Poland and to a notification
procedure to the Polish border authorities. Such arrangements are going to be
concluded with the Czech Republic.

(53) Denmark, France and Italy did not answer this question.
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C. CHAPTER "Dublin Convention”

- 6. How did the Member State implement the principles mentioned in

paragraph 3 (a) - (d), which govern the relationship between the application of the
concept of the third host country according to Article 3 (5) of the Dublin
Convention and the procedures under the Dublin Convention?

Germany and Austria have implemented principles 3 (a) - (d) in their legislation:
(a) the principle of host third country is applied prior to applying the Dublin Convention;

(b) the applicant must be admitted under the Dublin Convention regardless of whether
the requesting Member State should have returned him to a host third country;
{c) when the applicant has been admitted under the Dublin Convention, application is

then made of the principle of host third country with the following consequences:
Germany: the applicant being meanwhile on German territory, repatriation is not
ordered by the border authority but by BAFI;
Austria: if the person cannot in fact be returned to the host third country, any
decision rejecting the application on account of the availability of a safe third
country ceases by law to have any effect and the application has to be considered
in substance where responsibility is incurred under the Dublin Convention;

(d) where Articles 3(4) and 9 ("humanitarian clauses") of the Dublin Convention are
concerned:
Germany: the Federal Ministry of the Interior can in such cases instruct the border
authorities or BAFI not to refuse entry to the asylum seeker or not to issue any
threat of expulsion;
Austria: these Articles of the Dublin Convention are in principle not taken into
consideration until the safe third country issue has first been explored.

The Netherlands and the United Kingdom apply principle (a) ; such is also the case in

Denmark unless it is clear that another EU Member State is responsible for examining the
asylum case and will swiftly take in the applicant. As to principles (b) - (d) the United
Kingdom observed that no such cases have arisen and Denmark and the Netherlands did
not provide information.

In other Member States®®* no provisions have been adopted to that effect. Most of them
noted that, due to the recent entry into force of the Dublin Convention and given that the
principle of host third country has been rarely (or not at all) applied, either it has not been
considered necessary to draw up any practical guidelines on this subject or no clear
approach has yet emerged from the cases which have occurred.

(54) France did not answer this question.
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COUNCIL RESOLUTION ON MINIMUM GUARANTEES FOR ASYLUM PROCEDURES"™*

(BRUSSELS, 20 June 1995)

A. CHAPTER liIl "Guarantees concerning the examination of asylum applications

Paragraph 3

1. Does the national legislation in the Member State lay down
(a) the regulations on access to the asylum procedure?
({b) the basic features of the asylum procedure itself?
(c) the designation of the competent authority?

All Member States have laid down {a), (b) and (c) in their national legislation . Information
provided regarding the laws concerned and the asylum authorities:

Belgium:

Denmark:

Germany:

Greece:

Spain:

Law and Royal Decree

The Ministry of the Interior, the Aliens’ Office (which has responsibility for
asylum) ; in the event of an urgent appeal CGRA may either overrule or
confirm the Aliens’ Office decision;

Aliens Act
The Immigration Service, the Refugee Board;

Law on Asylum Procedure
The Federal Office for the Recognition of Foreign Refugees (BAFI);

General rules in Law 2452/1996 (amending Law 1975/1991) and
implementing provisions in Presidential Decree 83/93 (to be amended and
supplemented by the end of 1997)

The Central Authority under the aegis of the Ministry of Public Order;

Law 5/1984 of 26 March 1984 governing the right of asylum and refugee
status as amended by Law 9/1994 of 19 May 1994 and Implementing
Regulation approved by Royal Decree 203/1995 of 10 February 1995
The Office for Asylum and Refugees, the Inter-ministerial Committee
{consisting of the Ministries for the Interior, Justice, Foreign Affairs and
Labour and Social Affairs), the Minister for the Interior, the Council of
Ministers;

(65} OJEC C 274, 19.9.96, p. 13.
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France: Order of 2 November 1945 as amended
Within French territory: the representative of the State in the relevant
department, the Office Francais de Protection des Réfugiés et Apatrides
(OFPRA);
at the border: the head of the border control service, the Ministry of the
Interior after consulting the Ministry of Foreign Affairs and with assistance
of OFPRA officials;

Ireland: Refugee Act 1996, not yet fully implemented
The Minister for Justice on recommendation by the Commissioner;
At present, administrative procedure under which UNHCR assesses cases.
In the absence of full implementation of the Refugee Act 1996, the current
procedural arrangement with UNHCR is in the course of being reviewed

Italy:'%® Rules governing access to asylum procedure in Law 39/90; implementing
provisions in Presidential Decree 136 of 15 May 1990
The Central Commission for the Recognition of Refugee Status (consisting
of the Ministries for the Interior, Foreign Affairs, and of the Prime Minister’s
Office)

Luxembourg: Rules governing access to the asylum procedure in Law of 3 April 1996;
implementing provisions in Grand-Ducal Regulation of 22 April 1996
Minister for Justice on advice of the Commission Consultative pour les
Réfugiés;

Netherlands: The Aliens Act (rules on entry, admission, supervision, removal and custody,
asylum; exceptions to the General Administrative Law Act’s (Awb) rules in
the field of procedural law). Implementing provisions in the Aliens Order,
the Aliens Regulation and the Aliens circular
The Awb (rules on guarantees regarding decision-making, hearing,
objections and appeal)

The Immigration and Naturalization Service, the State Secretary for Justice,
the Minister for Justice;

Austria: 1997 Asylum Law which will enter into force on 1 January 1998
The Federal Asylum Bureau;

Portugal: Law 70/93 of 29 September 1993
The Aliens and Borders Department, the Minister for the Interior on a
reasoned decision of the National Commissioner for Refugees;

Finland: The Aliens Act
The Aliens Office in the first instance; assessed and confirmed in a
statement by the chairman of the Asylum Appeals Board or the Board’s
deputy chairman;

Sweden: The Aliens Ordonnance, 1989:547
The Swedish Immigration Board;

United Kingdom: The Immigration Rules (HC395), the Asylum and Immigration Appeals
Act 1983 as amended by the Asylum and Immigration Act 1996
The Home Office Asylum Directorate, the Secretary of State.

(56) ltaly: a new draft law on asylum, incorporating much of the Resolution on
minimum guarantees and providing fuller rights for asylum applicants, was under
examination at the time of the reply.
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Paragraph 4

2.

2.1.

2.2,

Which guarantees are in place in order to ensure that all asylum applications are
examined and decided upon individually, objectively and impartially?

The Obligation to examine and decide upon all asylum applications individually is
laid down in the Law of each Member State. It is guaranteed by personal
interviews which allow to establish the facts relevant to the individual case and an
individual assessment of the application on the basis of which decisions are taken.

The Netherlands mentioned that in the case of a couple, where one spouse gives
a contingent account when applying for asylum, both spouses will be interviewed
separately.

The United Kingdom noted that if an applicant is part of a group whose claims are
clearly not related to the criteria for refugee status in the Convention and Protocol
he may be refused without examination of his individual claim. However, the
Secretary of State will have regard to any evidence produced by an individual to
show that his claim should be distinguished from those of the rest of the group.

All asylum applications are also examined and decided upon objectively and
impartially in each Member State.

al Guarantees resulting from the two (at least) procedure levels and the
decision-making authorities involved in each of them

Most of Member States (B, DK, D, GR, ESP, F, IRL, I, L, NL, A, and P) answered

this question referring to the processing of each asylum application in the first
instance by a competent authority which is specialised in asylum matters, fully
documented, often independent or advised by an independent body or involving an
Inter-ministerial Committee, whose decision may be appealed against to authorities
which are different and independent from the authority which takes the decision
in the first instance.

Where appeals are decided upon by a higher administrative authority of the same
Ministry as the authority of first instance, an advisory committee, composed of
independent experts in law and asylum matters is involved in the procedure (GR).

Although some Member States (FIN, S, and UK) did not refer to the different

instances of the procedure when answering this question, they do have the same
guarantees. '

b) Principle of equality and obligations upon the officials

Finland and the United Kingdom focused their answers on the obligation for all
officials and staff dealing with asylum applications to carry out their duties without
regard to "race, colour or religion” (for UK) and "sex, age, origin, language, religion,
conviction, opinion, state of health, disability or any other personal reason" (for
FIN).
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Finland underlined that the activity of the Aliens Office as an administrative
authority is guided by the law on administrative procedure. Among the general
principles of administrative law is the principle of objectivity and impartiality.

Action may be taken against a procedure which is in breach of the general
principles of administrative law. Furthermore, the actions of the Aliens
administration are monitored by the Parliamentary Ombudsman (action against
officials or disciplinary proceedings may be taken). Sweden also mentioned the
obligations imposed on the asylum authorities under the Administrative Procedure
Act which is applicable to the processing of asylum applications, and observed that
under the Legal Aid Act public assistance is granted to asylum applicants.

Austria referred to legal provisions whereby, in order to ensure impartial
examination, an administrator, including a member of the asylum authority required
to reach a decision, must, in certain circumstances, withdraw from the exercise
of these duties for reasons of personal interest.

Paragraph 6

3. Paragraph 6, in stating that the authorities responsible for the examination of the
asylum application must be fully qualified in the field of asylum and refugee
matters, specifies three specific areas in this respect. Please describe the
implementation of the three areas as mentioned in paragraph 6

3.1. specialized personnel

In each Member State the authorities responsible for examining asylum applications have
staff who are specialized in asylum and refugee matters. They are either recruited with
specialist university training (sometimes in a particular geographic area: knowledge of the
situation and of the language of the asylum seekers’ countries of origin) or acquire their
specialist knowledge through special training in asylum law and experience. Most of the
time a constant investment in training in order to keep that expertise up-to-date and to
develop it further is mentioned in the Member States’ replies. In Ireland staff are trained
in conjunction with UNHCR. Austria noted that asylum authorities are, under Austrian
Law, obliged to ensure that their staff are properly qualified by providing education and
in-service training.

3.2. up-to-date information from various sources

In sach _Member_State the asylum authorities have access to precise up-to-date
information on the prevailing situation in the countries of origin of the asylum seekers and
transit countries, gathered from various sources which always include information from
UNHCR. Some Member States gave more detailed information:

Belgium: information from UNHCR and documentation centres;

Denmark: documentation department set up in the Immigration Service which constantly
collects and updates relevant information;

Germany: different sources such as situation reports from the Ministry of Foreign Affairs,
reports from independent institutions {e.g. Max Planck Institute, Amnesty International,
etc.) and experts, NGOs (BAFI has access to the UNHCR database);

Spain: the Office for Asylum and Refugees has a documentation centre with information
from all sources, which has recently bean connected to the Internet;
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France: both OFPRA and CRR héve documentation services which have information from

~ various sources: Amnesty International, IFRM, reports by the UN Commission on Human

Rights, publications by research institutes and French and foreign specialists. OFPRA has
access to the publications of the Government documentation service, newspapers
(including some of the countries of origin}, journals and bulletins of exiled opposition
groups, external databases (AFP and newspapers), the UNHCR CD-ROM, the
documentation service of the Ministry of Foreign Affairs and to intelligence provided by
Embassies;

Ireland: access to UNHCR CD-ROM refworld, reports from other international fora and from
the Irish Department of Foreign Affairs;

Italy: Every member of the Central Commission for the Recognition of Refugee Status has
access to UNHCR reports, CIREA material, Amnesty International reports, etc., and to
confidential information on individual cases communicated, at the Commission’s request,
by the competent embassies;

Netherlands: the Immigration and Naturalization Service has an Electronic Documentation
System (EDS) which enables its staff to draw extensive documentation, including national
policy, UNHCR information, Amnesty International reports, country reports/analyses drawn
up abroad (e.g. US Country Reports) and case law;

Austria: all material made available by UNHCR, other organizations or other States, is
collected as part of a country-by-country documentation service by the Federal Ministry
of the Interior and passed on to the staff of the asylum authorities or made available to
them;

Portugal: the Aliens and Borders Department has access to information from UNHCR,
Amnesty International and other NGOs, the Portuguese Ministry of Foreign Affairs, CIREA,
the press and Internet databases;

Finland:
the police {(which conduct the asylum interview) have at their disposal a computer-
based country-information package and written material on specific countries.
The police also make use of country reports drawn up by other authorities and
organizations, and other asylum-related material;
the Aliens Office (which processes and decides on asylum applications) has a
country information service which gathers information from many different sources,
among which are various official and international organlzatlons at civic and
government level, as well as many news agencies;
the Asylum Appeals Board has a library with information on appellants’ countries
of departure, and literature dealing with human and refugee rights from human
rights organizations and international news channels;

Sweden: both the Immigration Board and the Aliens Appeals Board have access to
intelligence reports from Swedish embassies, UNHCR information and UN reports. The
Immigration Board has a central unit with responsibility for information-gathering; the
authorities have access by PC to UUNHCR country documentation; work is in hand on
producing a computerized country and practice system;

United Kingdom: variety of sources including the Foreign & Commonwealth Office,
UNHCR, the Reuters Database and various non governmental organizations such as
Amnesty International;
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3.3. right to seek advice from experts on particular issues

In each Member State which replied to this guestion®” the asylum authorities have the
right (Spain and Sweden noted that it is a (legal) duty) to seek advice from experts on

particular issues. Luxembourg mentioned that such advice may also be requested by the
Advisory Committee for Refugees which advises on the application. With regard to
medical matters, in France it is up to the asylum-seeker himself to consult an expert
(COMEDE).

Some Member States gave the following information with regard to experts who can be
consulted:

Belgium: competent persons or bodies (doctors, embassies, NGOs);

Denmark, Austria and Finland: experts witnesses;

France: embassies or specialists;

Netherlands: other Netherlands Ministries, the Advisory Committee for Aliens Affairs and
UNHCR;

Portugal: the Institute of Forensic Medicine or State hospitals, researchers or academics;
Sweden: doctors, medically qualified personnel and voluntary organizations;

United Kingdom: the applicant’s general practitioner (provided the applicant has given
permission for such an approach), the Department of Health, the Foreign & Commonwealth
Office.

Paragraph 7

4, Which clear and detailed instructions are given to the authorities responsible for
border controls and the local authorities with which asylum applications are lodged?

4.1. Instructions to border control and local authorities are given in the law (Belgium
(Law and Royal Decree), Germany, Austria (Asylum Law or General Law on
Administrative procedure)) and/orin detailed writteninstructions (guidelines, orders,
circulars, regulations, etc.) (Denmark, Germany, Greece, Ireland, Italy, Netherlands,
Portugal, Finland, Sweden and United Kingdom)®® . Explanatory verbal instructions
are also mentioned by Greece and regular training days about administrative
instructions and practice by Spain. Luxembourg did not indicate how the
instructions are given.

In Ireland, Sweden and the United Kingdom local authorities are not involved.

4.2. Regarding which instructions are given the following information was provided:
Germany: obligation to refer applicants to the competent reception centre;

Denmark: the case is reported by telephone to the Immigration Service’s rapid-
response asylum unit with information on the alien’s identity, travel documents,
visa or residence permit (if any), route from country of origin, and any link with
Denmark or possible documentation substantiating such link.

If the alien receives an entry permit with a view to examination of his application,
the person concerned is passed on to the Office of the Commissioner of Police after
detailed arrangements have been made.

(57) Ireland and Italy did not answer.
(58) France did not answer this question. For instructions given to the border

control authorities, see French reply under IV,16 p.51.
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If the Immigration Service decides to expel the alien, this is noted on a special form
which is served on the alien. The police district responsible for expulsion has to
send a fax to the Immigration Service and to the Office of the Commissioner of
Police, informing them of the expulsion and of the cost involved. In the event of
an appeal, the form served on the alien and a copy of the police report, together
with any information on the alien’s address and place of residence, are submitted;

Greece: instructions on the speedy completion and forwarding of the relevant
documents to the Central Authority responsible for examining applications;

Ireland: Immigration Officers have to inform immediately the Asylum Section of the
Department of Justice, Equality and Law Reform. They are aware that it is not
necessary for an individual to use the term "refugee” or "asylum" in order to be an
asylum seeker and that if there is any doubt, they should contact the Department.
They are also informed about the procedure to be followed and the information to
be given to the applicant;

Luxembourg: information on the rights and duties of asylum seekers;

Netherlands:

border control authorities (Border Control Circular): instructions on what
constitutes an asylum application, how to proceed when an applicant
presents himself at a border control point and how to proceed when entry
is refused. Careful consideration is required of whether an alien’s request
to enter should be interpreted as an application for entry as a refugee. The:
Immigration and Naturalization Department must always be contacted
immediately;

local authorities (i.e. heads of police forces) (Aliens Circular): instructions on
the circumstances in which they are entitled to consider an application and
to conduct a preliminary interview;

Austria: security services (for applications within the territory) or border control
authorities (for applications at the border) must forward the asylum application with
any other documentation to the Federal Asylum Bureau without delay. The same
applies where applications are made within the territory to authorities which are not
themselves competent in that respect (either the application is forwarded to the
Federal Asylum Bureau or the applicant is referred to that Bureau). There are also
various particular rules regarding asylum applications made to Austrian professional
representations abroad where the applicants are resident in the area covered by
such representations;

Portugal: the department which examines asylum applications is the same as that
which carries out border checks on documents; hence, whenever an asylum
application is submitted at a border post, the fact is immediately reported to the
Refugees Division. The local authorities have specific instructions to forward the
applications to the Aliens and Borders Department within two working days;

Finland: the police and passport controllers are issued instructions on asylum
investigations, the treatment of asylum applications and the refusal of applicants.
These include guidelines on the reception of asylum applications, the order of
priority for applications, the conduct of investigations, the various procedures for
dealing with asylum applications, deportation and refusal of asylum applicants,
annulment of applications, applications made by minors, and notification of asylum
rulings. Any authority which has received an asylum application must immediately
report it inter alia to the Aliens Office, the Ministry of Foreign Affairs and the aliens’
ombudsman;
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Sweden: at the border the police must immaediately contact the Immigration Board
and an asylum application, to be dealt with by the Immigration Board, is thereupon
regarded as having been made. As a rule the Immigration Board should be present
approximately two hours after an application has been made;

United Kingdom: Port Immigration Services must forward asylum applications to a
central point to be passed to the relevant casework team in the Home Office
Asylum Directorate (the "competent authority”).

Paragraph 8

5. What provision has been made, in the case of a negative decision, for an appeal to
a court or a review authority to give an independent ruling on individual cases?

In each Member State a negative decision can be appealed against; sometimes there is one
level of appeal, sometimes more (B, F, |, L, NL and UK):

Belgium:
. two levels of appeal in the admissibility phase:

with the Commissioner-General for Refugees and Stateless Persons (with
suspensory effect);

with the Council of State for annulment proceedings or for an injunction for the
suspension of proceedings (without suspensory effect);

two levels of appeal in the substantive phase:

with the Permanent Commission on Appeal for Refugees (with suspensory effect);
with the Council of State {without suspensory effect);

Denmark: appeal with the Refugee Council (NGO independent from the asylum
authorities), except where the application is rejected as manifestly unfounded provided the
R2fugee Council has declared its agreement with the Immigration Service on the manifestly
unfounded nature of the application. It must be noted that, in first instance, decisions on
asylum cases are taken by the Immigration Service and by the Refugee Board which is a
quasi-judicial body, independent of political interests;

Germany: a refused asylum applicant is after any kind of decision at liberty to apply to an
administrative court, which examines the decision in full {the right of appeal is guaranteed
in the constitution);

Gresece: right of appeal to the higher level: the Minister of Public Order {(quasi-judicial
appeal) {with suspensive effect);

Spain: right of appeal to the Administrative Disputes Court at the National High Court;

France:
. right of appeal to the Commission des Recours des Réfugiés. The CRR is the

special administrative court set up by the law of 25 July 1952 establishing OFPRA,
presided over by a member of the Conseil d'Etat and acting as a court of last
resort. It does not rule on the legality of OFPRA’s decisions; it considers the
merits of the application, examining the points of fact and of law.

CRR'’s decisions can be appealed against on points of law to the Conseil d'Etat;

Ireland: the Refugee Act, 1996 provides for the establishment of an independent appeals
board. As these provisions of the Act are not yet in force, the non-statutory independent
appeals authority in place since November 1993 continues to operate;
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[taly:
right of appeal to the regional administrative court of first instance;

a special appeal may be made to the Head of State;

Luxembourg:
. automatic right of appeal to the authorities which took the decision:

appeal to the administrative tribunal either for annuiment (where the application has
been deemed inadmissible) or for having the decision amended (where the
application has been considered unfounded);

appeal against the administrative tribunal’s decision to the Administrative Court;

Netherlands:
in a large number of cases, possibility to object to the first-instance decision by
lodging an objection with the Immigration and Naturalization Department (prior to
appealing against it);
in any cases right of appeal in court;

Austria: right of appeal to the independent Federal Asylum Chamber which is a body
similar to a court. The members of this review body take no instructions in exercising
their duties and are appointed for an indefinite period;

Portugal: right of appeal to the Supreme Court for Administrative Cases;

Finland: right of appeal to the Asylum Appeals Board, autonomous tribunal-type but
independent body, which acts in liaison with the Ministry of Justice. It is made up of a
Chairman with at least two Deputy Chairmen and five other members. The members act
with judicial responsibilities. The Council of State appoints or engages members for a
five-year term of office at a time. The terms governing members’ right to remain in office
are otherwise as laid down in the regulations for holders of judicial office.

Sweden: right of appeal to the Aliens Appeals Board. It is composed of chairmen (the
number being determined by the Government) and members. The chairmen must be
lawyers and have served as judges (or have other, equivalent experience);

United Kingdom:
. right to appeal to an independent adjudicator prior to removal to a country in which

the applicant claims to fear persecution;

in some cases, right of appeal to the Immigration Tribunal

In some cases, further avenue of appeal to the Court of Appeal on questions of law
arising from a decision of the Tribunal;

possibility to apply for judicial review of the case, but only on the grounds of
procedural impropriety, irrationality or illegality of the decision;

possibility to apply to the House of Lords.
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B. CHAPTER IV_"Rights of asylum seekers during examination, appeal and review
procedures”

Paragraph 13

6. How are the guarantees mentioned in paragraph 13 implemented by Member
States, in particular with respect to:
(a) the services of interpreters?
(b) legal aid?
(c) access to UNHCR or other refugee organizations?

fa) interpreters

In all Member States asylum applicants are given the services of an interpreter. Some
Member States (D, ESP, IRL, LUX, A and FIN) mentioned that the right to have an
interpreter is guaranteed by the Law .

Some Member States (DK, D, GR, F, IRL, FIN and UK) specified that interpretation services

are provided both for the interviews in firstinstance and for oral hearings before the appeal
authorities.

Eleven Member States (DK, GR, F, IRL, |, LUX, NL ("may" be charged to the IND}, A. P,

FIN, and S) stipulated that the interpreters are paid for out of public funds. The gther
Member States did not give precise information in this regard.

Concerning interpreters, the following information were provided:

Denmark: for all interpreters used by the Refugee Board an investigation is made
as to whether they might constitute a security risk by reason of their background
or any links with particular organizations, etc.;

Spain: for languages which cannot be provided by public officials, interpreters are
used under contract or by agreement with the administration. This service is
generally provided by NGOs;

France: interpreters are independent;

Italy: interpreters are appointed by the Commission from among qualified persons
of proven reliability.

{b) legal adviser or other counsellor

In_all Member States except perhaps in Italy (which only indicated that no provision is

made for the assistance of a legal adviser, except for the guardian to be present in the
case of minors), asylum seekers may call in a legal adviser or other counsellor’®® to
assist them during the procedure.

(69) Austria: applicants may also be accompanied by a "Friend" when appearing
before the authorities. Both the legal adviser and the Friend may be present at
the hearing. _

(60) United Kinadom: asylum seekers may aiternatively instruct private solicitors or
immigration advisers, or represent themselves.
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It is not clear, from Member States' replies whether the legal adviser may intervene at all
stages of the procedure: '

- such an issue is mentioned by:
Greece, France, Ireland, Luxembourg, Portugal, Finland and United Kingdom'®" {first
stage of determination and appeal hearings);
Spain (every stage of the administrative procedure);
Denmark: mentioned the appointment of a lawyer in all cases but only when
referring to the procedure before the Refugee Board;
Netherlands: a (legal) aid worker is present only at the in-depth interview (not at the
preliminary one), which may be attended by one legal adviser and one {legal) aid
worker;

- Belgium, Germany, Austria and Sweden were not explicit on this issue.

(61) United Kingdom: full civil legal aid is available for asylum seekers, subject to
tests of means and merits, for cases proceeding through the courts of England
and Wales. Asylum cases reach the courts only at a late stage in the
proceedings; most asylum seekers would not therefore be entitled to
representation under this scheme.
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Where asylum seekers cannot pay the services of a legal adviser out of their own

resources, such legal aid is often granted and a lawyer is appointed and paid out of public

funds (DK(BZ)' D, E(63)SP' F(M)l |RL(85)' L(BB)’ NL, AIB'II' PIG!!)' FIN(&SI' Sl'IOI and UK””). Belgi!ma o
and Greece did not provide information on that issue. \

(62) Denmark: the appointment of a lawyer is made in all cases before the Refugee
Board.

(63) Spain: Until Law 1/1996 on free legal aid came into force in June 1996, legal
aid was provided by non-governmental organizations. Since that date, the bar
associations have undertaken court duty, depending on the province.

(64) France: under the Law on legal aid of 10 July 1991, asylum-seekers must fulfil
the following conditions in order to qualify for legal aid:

- the asylum seeker must have entered France legally or possess a residence
permit valid for at least one year;

- he must satisfy a means test;

- the application must not be manifestly inadmissible or groundless.

All three conditions apply for appeals to CRR and the last two for the further

level of appeal (on points of law), for which legal aid is not granted if no serious

point of law can be established for impugning the decision.

{65) Ireland: the Department paid a grant to the Irish Refugee Council to provide
assistance to asylum seekers at the first stage of determination. Since
1 October 1997, the Irish Refugee Council no longer provides this service. The
Department pays legal aid for appeal hearings. The funding of legal assistance
at both first stage and appeal stage is currently under review with a view to the
establishment of permanent schemes.

(66) Luxembourg: a barrister may be nominated by the President of the Bar to
represent the applicant.

(67) Austria: Costs arising out of the involvement of a lawyer or other adviser are not
borne by the public purse, but refugee advisers appointed by the Federal
Minister for the Interior are available to asylum seekers to assist them on
request with matters of asylum law and are paid for from government funds.

(68) Portugal: for the purposes of appealing to the courts, applicants may seek legal
aid, under the country’s legal aid scheme, in the form of appointment by the
Supreme Court for Administrative Cases of a public defender nominated by the
Bar Association.

(69) FEinland: first instance, before the Asylum Board and before the Supreme
Administrative Court: free legal aid from the Refugee Council which is financed
principally from government funds. Free legal aid from a local authority’s
general legal counsellors may also be provided before the Asylum Board .

(70) Sweden: except in quite clear cases where it is patently obvious that the
applicant will be allowed or will not be allowed to remain in Sweden.

(71)  United Kingdom: the Refugee Legal Centre is an independent organisation,
funded by the Home Office, providing free legal advice and representation to
asylum seekers.
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access to UNHCR or other refugee organizations

In fourteen Member States (B, D, GR, ESP, F, IRL, I, L, NL, A, P, FIN"?, S and UK)

asylum seekers may contact UNHCR at all stages of the procedure and are advised
of that when making their application. Most of these Member States mentioned
the possibility of contacting also other organizations (B (other organizations or
persons), GR (aid bodies empowered to act on behalf of the applicant), F (other
humanitarian organizations™) |, L, and A"* (other refugee organizations), NL (aid
organizations such as the Vereniging Viuchtelingenwerk Nederland and Amnesty
International Nederland), P (Portuguese Refugee Council, NGOs and State social
welfare bodies), FIN (Finnish Refugee Council, aliens’ ombudsman, refugee
organizations), S (aid organizations).

In Denmark the asylum seeker is informed of the possibility of contacting the
Refugee Council.

In addition:

Spain_and Austria must, under national law, inform UNHCR of all asylum
applications submitted (E: within a maximum of 24 hours; A: immediately).

Austria mentioned that UNHCR is, under Austrian law, entitled to be represented
at hearings and interviews.

In Spain'’®, Italy'’® and Portugal”” UNHCR is involved in the determination
procedure in an advisory capacity.

In the United Kingdom, when applicants appeal against a negative decision, UNHCR
is sent copies of every letter refusing asylum. It may choose to be a party to any
appeal hearing.

In France UNHCR is fully involved (it takes part in the decision) in the procedure for
determining refugee status, both through its membership of OFPRA administrative
board and through its seat on the judicial body (CRR).

(72) Finland: asylum applicants are informed of the nearest UNHCR regional office
(Stockholm) but as UNHCR has no office or representative in Finland, in practice
contact is not made with UNHCR.

(73) France: under the law, UNHCR and other humanitarian organizations have
access to waiting areas.

(74) Austria: Representatives of the refugee organizations can be involved in the
procedure as the asylum seeker’s legal adviser (Law on Administrative
Procedure) or as a Friend (Asylum Law).

(75) Spain: see IV, 9.2. p.47.

{76) Italy: a UNHCR representative is always present at Commission meetings.

(77) Portugal: under the law, the UNHCR representative is informed of the content of
the proposal drawn up by the National Commissioner for Refugees and given an
opportunity to comment within five days, before which time the Minister for the
Interior cannot take a decision.
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7. How are asylum seekers informed of the procedure to be followed and of their
rights and obligations during the procedure? ’

In most Member States (B, DK, D, GR"®, ESP, F'’*, IRL, NL, A, P"®®, FIN and UK"") at the
beginning of the procedure asylum seekers receive a booklet (brochure, leaflet, folder,
information note, standard pack) concerning the procedure and their rights and obligations.
The booklet is available in several languages in B, F, NL, and FIN and in practically all
languages in DK and A. Additional information is given orally, with the assistance of an
interpreter, by the staff of the asylum authorities (D, GR'*?, F, IRL, and_A) or by an
appointed lawyer (DK), and orally and in writing (NL and FIN‘®® ).

In Italy, asylum applicants are informed of their rights and responsibilities, and also of the
possibility, should they lack means of subsistence, to request basic welfare support, when
they submit an application at the police station.

In Luxembourg, the official who hears an asylum seeker informs him immediately after the
hearing of the subsequent procedure; if the asylum seeker does not have the services of
a barrister at the hearing, he is also informed that even if the decision is negative he
retains the right to request that a barrister be nominated automatically by the President of
the Bar.

In Sweden, asylum seekers are informed both oraily an in writing, in their own language,
on a number of occasions during the procedure.

Paragraph 15

8. How are the guarantees mentioned in paragraph 15 implemented by Member
States, in particular with respect to:
(a) the communication of the decision in writing?
(b) in a language which the asylum seeker understands?

(a) All Member States (Germany did not answer this question) communicate to the
asylum seekers the reasoned decisions with the posslbilities and procedures for

appeais in writing. Some Member States (B®*, ESP, F, NL, A, P, FIN and UK)

noted that that is provided for in their legislation or administrative regulations.

Some Member States gave indications on how decisions are notified:
Denmark: a copy of the written ruling of the Refugee Board is given to the applicant
and to his lawyer. In addition, the applicant is informed orally of the Board’s
decision immediately after the Board’s meeting;

Greece: the decision is notified to the applicant who is also informed orally;
Italy: the decision is notified by the police authorities;

(78) Greece: rights and obligations of the asylum seekers.

(79) France: in addition to the explanation of the procedure given by the Prefectures,
asylum seekers receive a practical guide for refugees edited by the organisations
assisting asylum applicants on what has to be done.

{80) Portugal: produced in conjunction with UNHCR.

(81) United Kingdom: a leaflet is given to in-country asylum seekers; persons
applying at the port of entry may seek advice from the Immigration Service
regarding the procedures to be followed.

(82) Greece: information about procedure,

(83) Finland: decisions of the Aliens Office are accompanied by an appeals notice on
the appeals procedure, available in ten languages.

(84) Belgium: the royal decree provides for notification by means of special forms.
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(b)

Luxembourg: the asylum seeker is informed in writing that he must appear at the
reception office in the Ministry for Justice where the written decision is notified to
him directly;

Netherlands: the legal adviser receives a copy of the decision directly and the
asylum seeker is handed the written decision by the head of the police force.
Where the decision cannot be handed to the alien in person because he has moved
without informing the head of the police force of his new address, the decision will
be forwarded to the last-known address. The Netherlands employ Government-
sponsored legal aid workers who discuss the content of asylum decisions with the
person concerned.

Austria: the decision must in principle be remitted into the asylum seeker’s own
hands unless he has designated a representative to act on his behalif, in which case
it is the latter who takes delivery of the decision;

Finland: the local police officially notifies the applicant of the decision.

Where the decision is not given to the asylum seeker in a language he understands
(B.GR, ESP, F, IRL, I, L, A, P, FIN, S and UK) it can be explained to him through

an interpreter (see IV, 6 (a) p.41).

In Denmark'®® and the Netherlands decisions are communicated in a ianguage the
applicant understands.

Paragraph 17

9.

9.1.

9.2,

How are the guarantees mentioned in paragraph 17 implemented by Member
States, when derogating from the general principle that the asylum seeker may
remain in the territory of the Member State until a decision has been taken on the
appeal?

In six Member States (B, DK, GR, IRL, LUX, and A) there is no exception to the

general principle that the asylum seeker may remain in the territory of the Member
State until a final decision has been taken on the appeal.

In other Member States (D, ESP, F, I, NL, P, FIN, S, and UK) even in the cases

where an appeal has no suspensive effect, the applicant may always request a stay
enforcement of the expulsion measure and will not be deported before a decision
has been taken on that request (NL: only in exceptional circumstances will that rule
be departed from):

Germany: the suspensive effect of an appeal is cancelled only in cases where the
application is rejected as manifestly unfounded. However, there is the possibility
of interim relief, with which the asylum seeker may apply to remain in the territory
until a decision is taken on the appeal. The administrative court must decide on
the request for interim relief. Until this decision is taken the asylum seeker may
not be deported;

(85)

Denmark: refusals are communicated in both Danish and the applicant’s own
language, or a language he understands. In addition, before the Refugee Board,
the oral information given by the Chairman of the Board is translated by the
interpreter called to attend the meeting.
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Spain: general principle that administrative acts are not suspended in the event of

appeal with the following exceptions:

- when an appeal is made to the Minister of the Interior to re-examine a
decision not to admit to the procedure an asylum application submitted at
a border post, the applicant remains in custody at the border post until a
decision has been made on the review;

- when, even though UNHCR has given a report in favour of admitting the
asylum application to the procedure, the review decision mentioned in the
previous indent upholds the decision not to admit the application to the
procedure, if the applicant expresses a wish to take his case to the court,
and given the report from UNHCR, he will be authorized to enter Spain until
the court decides on the suspensive effect of the appeal;

In other appeals, which are before the court, an applicant may ask the court to

‘suspend the effects of the disputed decision, and if this is granted he may remain

in Spain until a decision is taken on the appeal.

France: derogation from the principle that an asylum seeker may remain until a

decision has been taken on his appeal only in the following cases, where he may

be refused entry into France:

- the examination of the asylum application is the responsibility of another
State pursuant to the Schengen Agreement and the Dublin Convention;

- the applicant is permitted entry into a host third country; ®®

- he constitutes a serious threat to public order;

- he has exercised deliberate deception, has abused asylum procedures or has
made an application in order to forestall an expulsion measure;

In the three last cases the applicant is merely allowed to stay until he is served with

OFPRA’s decision. An appeal does not have the effect of suspending the expulsion

measure arising from OFPRA’s rejection of the application. However, an ordinary

administrative court hearing an appeal against an expulsion measure may, on the

basis of the particular circumstances of the case, decide to stay enforcement of an

expulsion measure pending a decision by CRR.

Italy: the lodging of an appeal does not have suspensory effect. However if the
applicant explicitly requests suspension and his request is accepted, he is
authorized to remain on ltalian territory.

Netherlands: in order to avoid being expelled, an asylum seeker must apply for a
provisional ruling in addition to lodging an objection or appeal. Once the
Immigration and Naturalization Department has been informed by the court that a
provisional ruling is being sought, expulsion is in principle deferred pending the
court’s decision.

Portugal: appeals to the courts do not have suspensive effect. However the
applicant may seek from the Supreme Court for Administrative Cases a stay of
enforcement of the administrative order refusing him asylum thus allowing him a
transitional period of up to 30 days (15 days in case of manifestly unfounded
applications) to leave the country voluntarily, after which time he will be subject to
the ordinary aliens legislation. In the event of failure to comply, his expulsion is
subject to the instigation of an administrative expulsion procedure, under which his
defence is also safeguarded. Where a stay of enforcement is sought, no expulsion
procedure will be instigated (or, if already instigated, it will be suspended) until a
decision has been taken on that request.

(86) France: see also 1ll, 1.2. p.24 on the application of the concept of host third
country.
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9.3.

Finland: a derogation to the principle that an applicant cannot be removed from
Finland until a final decision has been taken takes place only where the "simplified
procedure” for manifestly or clearly manifestly unfounded applications is applied.
In that case, the decision becomes final without right of appeal to the Asylum
Appeals Board and the Aliens Office may decide to refuse the person entry to the
country. The appeal against the decision to the Supreme Administrative Court has
no suspensive effect. However the applicant may ask the Supreme Administrative
Court for a stay of execution.

Sweden: an exception to the principle that an applicant may not be expelied from
Sweden until the higher authority has reviewed his case is made only where
applications are manifestly unfounded. The applicant is not entitied to a temporary
residence permit pending consideration of an appeal in a case in which the lower
authority has ordered expulsion with immediate effect. However he may apply to
the Aliens Appeals Board to have enforcement suspended until a ruling has been
given in the case.

United Kingdom: with the exception of most returns to safe third countries, the
asylum seeker may remain in the territory of the United Kingdom until a decision
is reached on the appeal. Where the appeal does not have a suspensive effect the
asylum seeker can apply to the Court for a judicial review of the decision to refuse
the application. This judicial review has the effect of suspending removal until a
final judgement has been made.

In Italy if suspensory effect is not granted, the applicant can re-enter Italian
territory, with an authorization on judicial grounds, only if his presence is deemed
to be required during the proceedings.

Manifestly unfounded asylum applications

Paragraph 18
10. This paragraph states that manifestly unfounded asylum applications within the

meaning of the Resolution adopted by the Immigration Ministers at their meeting
on 10 November and 1 December 1992 need to be dealt with in accordance with
that Resolution. Subject to the principles laid down therein, the guarantees laid
down in the Resolution on minimum guarantees for asylum procedures will apply.
With the exception of the derogations which are possible under the present
resolution, how are the guarantees mentioned in Chapters lll and IV implemented
by Member States in manifestly unfounded cases?

in Ireland, in the absence of the full implementation of the Refugee Act, 1996, there are
no provisions for dealing with manifestly unfounded applications. ltaly does not currently
apply the 1992 Resolution on manifestly unfounded applications.
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For applications which are manifestly unfounded the same guarantees apply, as in the case
of other applications. Belgium referred in particular to the appeals procedures in this

respect which are unchanged. Greece, Luxembourg and the Netherlands mentioned aht
the procedure is mersly speeded up.

This is also the case in other Member States, with the following particular conditions:
Germany, Finland and Sweden®”: appeals with no suspensory effects;
Denmark, Finland"®, and United Kingdom: restricted right of appeal; in Portugal right of

appeal is also restricted but in practice it does not apply (right of appeal under the
Constitution);

Spain: in the case of manifestly unfounded applications, which are not admitted to the
procedure, the guarantees are curtailed until the decision on inadmissibility is adopted;

France:
- it is only asylum applications made at the border that are examined to establish
whether they are manifestly unfounded; (see IV,16 p.51)
- certain applications submitted within the country, depending on their nature, are
subJect to a special procedure at OFPRA:
where the asylum seeker has been denied residence on one of the grounds
mentioned in Article 31a(2) and (4) of the Order of 2 November 1945
(roughly corresponding to the elements mentioned in the definition of
manifestly unfounded applications) OFPRA rules on such applications by
priority (however, OFPRA’s examination is not about a manifestly unfounded
nature but on a detail assessment of the application; all that is involved is
a priority of procedure) and appeals do not have suspensive effect;

. where the asylum seeker has been granted residence, OFPRA may take its
decision without interviewing him when the application is manifestly
unfounded;

Austria:

- in cases of illegal entry to the country, asylum seekers whose applications are
manifestly unfounded or inadmissible, e.g. on safe third country grounds, are not
granted temporary residence entitlement;

- if an application is rejected as manifestly unfounded or on safe third country
grounds, the decision has to be accompanied by a translation of the legal provision
underlying the decision in a language the applicant understands;

- appeals against decisions rejecting applications as manifestly unfounded or on
existing safe third country grounds must be lodged within two days of notification
of the decision. Decisions on such appeals have to be taken within four working
days of their receipt by the appeals authorities.

On this question, see alsoll, 3 p.13, 5 p.16, 6 p17. and IV, 9 p.46 .

(87) Sweden: in cases where the asylum applicant is not considered able to conduct
his case on account of age, infirmity, etc., public assistance is provided. The
Immigration Board’s decisions in such cases may be appealed agalnst to the
Aliens Appeals Board.

(88) Finland: mentioned as a notable feature of the Finnish system for protecting
applicants’ rights the separate decision which must always be taken on
expulsion in addition to the decision on asylum.
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Paragraph 19

11. How are the guarantees i’nentioned in paragraph 8 implemented by Member States,
when derogating in accordance with paragraph 19 from the principle that provision
must be made for an appeal to a court or a review authority?

Only Denmark applies a derogation from the principle regarding the possibility of lodging
an appeal against a decision to reject an application: the Immigration Service’s decision
cannot be appealed against to the Refugee Board. In such a case, however, in conformity
with paragraph 19, the Danish Refugee Council, which is the appeal body in second
instance, must have declared its agreement with the Immigration Service’s view on the
manifestly unfounded nature of the application. |If the Danish Refugee Council does not
agree with the Immigration Service, the applicant retains the right to appeal to the Refugee

Board. (see also ll, 6.1 footnote 27 and IV, 5 p.39).

In all other Member States there is always a possibility of appeal (see I, 5 p.16 and
IV, 5 p.39).

Paragraph 21

12. If the national law of a Member State provides for exceptions to the principle in
paragraph 17 (the asylum seeker may remain in the territory of the Member State
until a decision has been taken on the appeal) in cases where an application is
considered to be manifestly unfounded, which are these exceptions and how are
they implemented?

13. How have those Member States implemented the guarantees mentioned in
paragraph 21 which need to be respected in such cases?

For questions 12 and 13 see replies under IV, 9 p.46 and 11,6 p.17.

Paraqgraph 22

14. If the national law of a Member State provides for exceptions to the principle in
paragraph 17 (the asylum seeker may remain in the territory of the Member State
until a decision has been taken on the appeal) and paragraph 15 (oral decision
rejecting the application) in cases where the host third country concept is
applicable, which are these exceptions and how are they implemented?

15. How have those Member Statesimplemented the guarantee mentioned in paragraph
22 (third-country authorities must, where necessary, be informed that the asylum
application was not examined as to substance)?

For questions 14 and 15 see replies under IV, 8 p.45, IV,9 p.46, Ill, 1.1. p.23
and lll, 5 p.30.

Additional information:

Denmark: notice of expulsion is given in writing, which means that the applicant can, if
necessary, produce a written statement showing that the case was handled on a purely
formal procedural basis in Denmark;

Germany: the decision is normally issued in writing. If, in exceptional cases, repatriation
is ordered by the immigration authorities, the decision may also be issued orally;
Finland: third country authorities are not informed about the examination of an asylum
application in Finland without the applicant’s consent. Information is not given unless
specifically requested.
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Asylum applications at the borgér

16.  With the exception of the derogations which are possible under the present
resolution, how are the guarantees mentioned in Chapters lll and IV implemented
by Member States to asylum seekers applying for asylum at the border?

Not taking into account the exception of the derogations which are possible under the
present resolution, in all Member States the same guarantees apply for all asylum
applications, whether or not they are submitted at the border, although the procedure
might be different.

See also replies under IV, 4 p. 37 (instructions given to the border control authorities).
The following additional information has been provided:

Germany: the border authorities refer aliens to the competent reception centre. A BAFI
branch office is assigned to each reception centre. The asylum seeker is obliged to report
there at once or at a time determined by the branch office;

Spain has a specific procedure for asylum applications submitted at border posts by
persons without a valid entitlement to enter Spain in which the guarantees in Chapters Il!
and IV apply in the same way as for other applications, although entry into Spain is not
allowed until the asylum application has been admitted to the procedure;

France: the purpose of the border procedure is not to determine whether the applicant
qualifies for refugee status but to establish whether or not there are grounds for allowing
him to enter the territory by way of exception to the normal rules applying to the entry of
foreign nationals into France. Entry may not be refused unless the application appears to
be "manifestly unfounded™. The applicant granted leave to enter France for asylum
purposes has then to apply to OFPRA for recognition of refugee status under exactly the
same conditions as all other asylum applicants. However, under this border procedure
the guarantees mentioned in Chapters lll and IV also apply as following;

- paragraphs 4, 5 and 6: applications are first examined by OFPRA officials seconded
to the Ministry of Foreign Affairs, who submit a detailed opinion to the Directorate
of the Ministry of the Interior responsible for legal questions relating to the entry
and residence of foreign nationals, including asylum applicants and refugees;

- paragraphs 7 and 10: the authorities responsible for controls inform the central
authorities immediately of any asylum applications lodged at the border; they are
instructed to ensure that all asylum applications are duly lodged as soon as possible
after the foreign national has made known his intention to seek asylum;

- paragraph 8: in the case of a negative decision, right of appeal to an administrative
court on ultra vires grounds;

- paragraph 12: asylum applicants are kept in a waiting area until a decision has
been taken on their application unless they are allowed to enter the territory on
other grounds. It lies with the judicial court to decide whether or not to authorize
the extension of the applicant’s stay in a waiting zone beyond the four days for
which such a stay may be ordered by a purely administrative decision;

- paragraph 13: whenever necessary, the authorities provide an interpreter. If they
so wish, asylum applicants may seek legal or other advice; UNHCR has access to
foreign nationals kept in waiting areas and can be kept informed of progress in the
procedure;
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- paragraph 14: virtually all asylum applications at the border are lodged at the Paris
airports: asylum seekers are heard by OFPRA officials seconded to the Ministry of
Foreign Affairs. Asylum seekers who lodge their applications outside Paris airports
are not routinely heard by OFPRA officials: their statements are taken by sworn
border police officers authorized to act as officers of the criminal investigation
department (police judiciary). If necessary, a specific questionnaire is prepared and
administered in the same conditions; the replies are sent immediately to OFPRA
officials seconded to the Ministry of Foreign Affairs;

- paragraph 15: the decision to refuse entry has to be substantiated and
communicated in writing.

- paragraphs 16 and 17: the procedure followed at the border derogates from the
principles set out in these paragraphs , as permitted by the Resolution;

Italy: No special procedure at the border. However entry into Italian territory is refused
to aliens intending to ciaim refugee status where objective police checks by the border
police show that the applicant:

- is a person to whom Article 1F of the Geneva Convention applies;

. has been convicted in Italy of one of the offences laid down in Article 380(1) and
(2) of the Code of Criminal Procedure (based on intent offences for which the law
imposes a life sentence or a minimum of five years’ imprisonment), or represents
a danger to State security, or is shown to belong to a Mafia-type, drug-trafficking
or terrorist organization;

Luxembourg: in practice, either the agents from the Ministry go to the frontier or the
applicant is brought to the Ministry reception office;

Netherlands: since 15 January 1996 aliens arriving at Schiphol airport by aeroplane who
seek admission as refugee are subject to the same procedure as that followed within the
country. Consequently, the Netherlands asylum procedure does not provide for a separate
procedure at the border;

Austria: applicants are brought before the Federal Asylum Bureau for implementation of
the asylum procedure. Regardless of the possible granting of temporary residence
entitlement for the period of the procedure, they may nonetheless be required to remain
for one week after the border check at a particular place in the border control area or in
the area of the Federal Asylum Office so that their removal can be ensured;

Portugal: as a rule, an alien applying for asylum at the border is allowed to enter the
country and the case is then examined in the ordinary way.

Paragraph 23

17. Did the Member State adopt administrative measures ensuring that any asylum
seeker arriving at their frontiers is afforded an opportunity to lodge an asylum
application?

Al Member States have taken the necessary administrative measures and border
authorities have been given instructions to that end (see IV,4 p.37 an IV,16 p.51 for
France).
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Paragraph 24
18. Does the Member State apply the special procedures mentioned in paragraph 24?7
Eight Member States (DK, B, IRL, LUX, NL, FIN. S and UK} do not apply the special

procedures mentioned in paragraph 24 relating to the determination, prior to the decision
on admission, of whether or not the application for asylum is manifestly unfounded.

These special procedures are applied in seven Member States (D, GR,*" F, F. I, A, and P)
in the following cases:

Germany: where entry takes place by air, if asylum seekers come from a safe country of
origin or cannot prove their identity with a valid travel document;

Spain, France: asylum applicants at border posts without a valid entitlement to enter
Spain/France;

Italy: where asylum applicants have been granted refugee status in another state or come
from a safe third country;**®

Austria: where aliens arrive by an indirect overland route without a valid entitlement to
enter Austria;

Portugal: Portuguase legislation makes no provision for any special procedure. However,
as regards administrative practice, should it emerge, immediately upon interviewing the
applicant at the border post, that the application is manifestly unfounded, fraudulent or
wrongful, the applicant is held at the border post, pending further proceedings in his case,
until the application is ruled inadmissible or allowed;

19. Does national legislation of the Member State permit an exception to the general
principle of the suspensive effect of the appeal (paragraph 17) in the case of a
manifestly unfounded application?

Of the Member States which apply a "special border procedure”, Germany, France and
Portugal permit an exception to the general principle of the suspensive effect of the appeal
in the case of a manifestly unfounded application under the special border procedure:
Germany: "airport procedure”; however, an application to the administrative court for
restoration of the suspensive effect may be made in the context of a request for interim
relief. Until a decision has been taken on this application, refusal of entry may not take
effect; .

Franca: action may be taken against the decision to refuse entry before the administrative
court having territorial jurisdiction within 2 months; such action does not have the effect
of suspending enforcement of the expulsion measure;

Portugal: applicant may seek a stay of enforcement of the order of expulsion and no
expulsion will be undertaken until a decision has been taken on that request.

(89) Greece: the Presidential Decree being published will introduce a special
examination procedure to determine whether an application is manifestly
unfounded.

(90) ltaly: p.m. Italy has not implemented the 1992 Resolution on manifestly
unfounded applications, but may refuse an applicant entry in case of host third

country availibility (see Il, 1.1. p.10 and 2 p.12).
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In Greece, Spain, Austria,appeals have suspensive effect: '

Greece and Austria: there is no exception to the general principle of the suspensive effect
of an appeal;

Spain: normally appeals against administrative acts have no suspensive effect but when
an appeal is made against a decision not to admit to the procedure an asylum application
submitted at a border post, the person concerned will remain in custody at the border post
until a decision has been made on the review of the decision.

See also replies to 1V, 9 p.46.

20. How are the guarantees as mentioned in the second part of paragraph 24
implemented in the Member State?

In the three Member States which permit an exception to the general principle of the
suspensive effect of the appeal, the decision to refuse entry is taken respectively by:
Germany: BAFI;

France: see reply IV, 16 p.51; the Ministry of the Interior which is not obliged to comply
with the opinion, positive or negative, which it receives from the Ministry of Foreign
Affairs {the examination is made by OFPRA officials seconded to the Ministry of Foreign
Affairs);

Portugal: same authorities as under the normal procedure.

Paragraph 25

21. If the national law of a Member State provides for the application of the host third-
country concept, does it provide for exceptions to the principles in paragraph 7
(clear and detailed instructions to the authorities responsible for border controls and
the local authorities with which asylum applications are lodged), paragraph 17 (the
asylum seeker may remain in the territory of the Member State until a decision has
been taken on the appeal) and paragraph 15 (oral decision rejecting the application)
and if so, which are these exceptions and how are they implemented?

Greece indicated that under Greek law there is provision for exceptions as referred to in
paragraph 25, but did not give detailed information.

In other Member States there is no exception to the principles in paragraphs 7 and 15
except in Germany where, in the case of entry via a safe third country, the border
authorities are by law responsible for declaring refusal of entry at the border and refusal
is normally declared orally to the applicant (but at the request of the applicant it can also
be issued in writing).

Exceptions to the principles in paragraph 17 have been provided for by Germany, France,
italy and Portugal where an appeal against refusal of entry does not have suspensive
effect:

Germany: neither is interim relief possible;

France: however it must be noted that the concept of third safe country is no longer
applied for refusing entry on the grounds that the application is manifestly unfounded since
the Conseil d’Etat, in December 1996, ruled that the fact that a foreign national could have
applied for asylum in a country through which he passed was not grounds for regarding
his application as manifestly unfounded;

italy and Portugal: however, stay of enforcement can be requested.

United Kingdom: the right of appeal may be exercised from outside the territory of the
United Kingdom. The asylum seeker may also apply for a judicial review of the decision
with the effect of suspending removal until a judgement has been made.
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C. CHAPTER V "Additional safeguards for unaccompanied minors and women”
Unaccompanied minors

Paragraphs 26 and 27

The implementation of these paragraphs is to be evaluated together with the Council
resolution on unaccompanied minors who are nationals of third countries (adopted on
26 June 1997).

Waomen

Paragraph 28

22. Do Member States have specific provisions for the treatment of asylum applications
lodged by women, in particular as regards the involvement of skilled female
employees and female interpreters? If so, how many women are employed?

Three Member States {B, D and A} have specnflc provisions for the treatment of asylum
applications lodged by women:
Belgium: wherever possible asylum applications submitted by women are handled by
female staff. Exceptions to this rule must be agreed to by the applicant for asylum;
Germany: the competent authority has female staff who have been specially trained,
including in sensitive treatment of women in certain situations. BAF| has for some time
organized special seminars for its female staff;
Austria: must be interviewed by officials of the same sex. There is no particular
requirement to use interpreters of the same sex, but whenever necessary, same-sex
interpreters are in fact called in.

Other Member States do not have specific provisions. However, all of them give in
practice specific attention to the problems of female asylum seekers, especially regarding
interviewers and interpreters used:

Denmark: medical examinations of female applicants are always carried by a woman
doctor;

Greeca: a special effort is made to involve spec1aI|zed female staff at all stages in the
procedure;

Spain: in practice they are dealt with by women when sensitivity requires this;

France: OFPRA has taken steps to ensure that female asylum applicants reporting sexual
violence are interviewed by a female official. Most OFPRA officials are women, especially
the officials responsible for examining applications;

Ireland: account would be taken of individual circumstances of a particular case in
assigning interviewers;

ltaly: the interpreters currently used are mostly women. In specific cases of women who
have suffered violence, interviews are, where possible, conducted by female members of
the Commission in the presence of a female interpreter (Italy underlined that the make-up
of the Central Commission for the Recognition of Refugee Status is fixed insofar as it is
determined by a Prime Ministerial Decree and, as such, cannot be altered according to the
sex of the asylum applicant; however, both sections of the Commission currently have
women members);

Netherlands: special training and further training schemes for staff.  Option to be
interviewed by a female contact official (a sufficient number of female contact officials and
staff are available in order to meet the demand for interviews by female employees);
Portugal: female applicants are, wherever possible, interviewed by female'staff and, where
necessary, female interpreters;
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Finland: an attempt is made to meet the applicants’ wishes. Female interpreters have
been used; :

Sweden: instructions to Immigration Board’s staff that where the asylum applicant is a
woman, consideration should always be given to whether to use a female examiner. At
both the Aliens Appeals Board and the Immigration Board, when interviewing,
consideration is always given to whether to use a female interpreter for women applicants;

Figures for the number of women employed have not been given, except by the following
Member States:

Spain: the Office for Asylum and Refugees has 7 women who specialize in dealing with
sensitive applications lodged by women;

Netherlands: according to IND statistics issued in April 1996, female asylum seekers
represent 35% of the total asylum demand, female contact officials represent 30% of the
total number of contact officials and female interviewers 57% of the total number of
interviewars;

Austria: six of the agents/decision takers in the Federal Asylum Bureau are female (out of
a total of 26). The Bureau does not employ interpreters but calls them in/hires them in
each case when an asylum procedure so requires.

D. CHAPTER VI "Residence where the criteria for classification as a refugee are met”

Paragraph 29

23. Does the national legislation of the Member State provide for provisions not to
make full use of the exclusion clauses contained in the Geneva Convention?

In Germany the exclusion clausesin Article 1F of the Geneva Convention are not applicable
in the context of Article 16a(1) of the Basic Law: in this respect asylum may be granted
where there are grounds for exclusion under the Geneva Convention.

In all_other Member States™" national legislation does not provide for provisions not to
make full use of the exclusion clauses contained in the Geneva Convention.

(91) France did not answer this question. Greece did not specify whether provisions
not to make full use of the exclusion clauses are provided for but indicated that
refugees are allowed to reside in the territory of Greece provided that the criteria
for recognition as a refugee are met.
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Vv

JOINT POSITION DEFINED BY THE COUNCIL
ON THE BASIS OF ARTICLE K.3 OF THE TREATY ON EUROPEAN UNION
ON THE HARMONIZED APPLICATION
OF THE DEFINITION OF THE TERM OF "REFUGEE"
IN ARTICLE 1 OF THE GENEVA CONVENTION OF 28 JULY 1951
RELATING TO THE STATUS OF REFUGEES'??

(Brussels, 4 March 1996)

General

1. How, if at all, did the Member State implement the guidelines in the Joint Position?
Did the Member State take any specific measures in this regard?

With the exception of Sweden none of the Member States has amended its legislation or
taken specific measures following the adoption of the Joint Position. In Sweden Chapter

3, Section 2(1) and Section 3 of the Aliens Act have been amended on 1 January 1997,
regarding respectively the definition of "refugee” and "other persons in need of
protection”.

Denmark, Germany, and Finland indicated that their existing practices were already
consistent with the Joint Position’s guidelines. Finland noted that, to a large extent,
UNHCR’s Handbook on Procedures and Criteria for Determining Refugee Status, which
is used in the examination of asylum cases, sets forth the same principles as those defined
in the Council’s joint position; UNHCR’s Handbook is also used as a guide for considering
applications in the United Kingdom and Ireland. Indeed, to date all cases in Ireland have
been assessed by UNHCR. In Austria differences may arise on points of detail, but in
most areas national asylum practice does not basically depart from the guidelines in the
Joint Position.

The guidelines are taken into account in practice as guidance in determining refugee status

within the procedure in Greece, Spain, France, Italy, Luxembourg, and Portugal.

The Netherlands indicated that no specific measures have been taken to supplement
existing legal practice, nor have there been any relevant developments regarding the
interpretation of the definition of Article 1 of the Convention since the appearance of the
Joint Position.

Belaium did not give a specific answer to this question.

(82) OJEC L 63, 13.3.1996, p. 2.
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2. Did the Member State notify the administrative bodies responsible for recogmtlon
of refugee status of the guidelines?

The Netherlands did not give a specific answer to this question.

Belgium indicated that the Office of the Commissioner-General for Refugees and Stateless
Persons, the body which recognizes refugee status, does not feel bound by the Joint
Position. Under Belgian legislation that body takes fully independent decisions.

All other Member States, except the United Kinadom, notified the administrative bodies

responsible for recognition of refugee status of the guidelines. They have been also
notified in Spain to the Interministerial Committee and in Portugal to the National
Commissioner for Refugees, bodies which are responsible in both Member States for
forwarding proposals for decisions on asylum applications to the Minister of the Interior.

The United Kingdom observed that the non-Convention aspects of the Joint Position are,
however, used when humanitarian considerations come into force in considering whether
an asylum seeker who does not meet the criteria of the 1951 Convention should be
allowed to remain in the United Kingdom exceptionally outside immigration rules.

3. The guidelines are without prejudice to Member States’ caselaw on asylum matters
and their relevant constitutional positions as well as not binding for the legislative
authorities or do not affect decisions of the judicial authorities of the Member
States. Taking this into consideration, are there any areas in which the practice
of the Member State differs from the guidelines in the Joint Position? If so, please
specify.

In six Member States (DK, D'*®, GR, ESP, LUX and FIN) practice does not depart from the

guidelines in the Joint Position.

France does not apply the concept of internal asylum (see V,12 p.65) .

Six Member States (B, F, IRL, A, S and UK) gave the following observations as regards

their interpretation of the guidelines in the Joint Position or as regards their practice:

- paragraph 2 ("individual or collective determination of refugee status”):
United Kingdom: investigation of claims may sometimes involve solely establishing
that someone is a member of a group known to be at risk. However, all cases
where an application is refused will merit full individual consideration;

- paragraph 5.1.1.(a) "Legal, administrative and police measures . - General
measures”:
Belgium: strict interpretation of the State’s option of restricting certain human
rights for reasons relating to public order, national security, etc.;

- paragraph 5.1.1.(b) "Measures directed against certain categories":

France: the Commission des Recours des Réfugiés took the view, in its Elkebir
decision of 22 July 1994, that the legal measures governing women in Algeria
applied without distinction to all women in that country and that they were not
discriminatory within the meaning of the Geneva Convention. Thus, the
Commission adopted a position closer to the first subparagraph of
paragraph 5.1.1.(b), than to the interpretation set out in the following
subparagraph. CRR and the Council of State further took the view that birth

(93) Germany: a survey of the courts was not carried out.
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control legislation in the People’s Republic of China was general and not
discriminatory in nature and therefore the citing of this ground alone by an applicant
was not sufficient for refugee status to be recognized in the absence of individual
persecution or fear of persecution based on one of the grounds mentioned in Article
1A 2 of the Geneva Convention;

- paragraph 5.2. "Persecution by third parties":

Belgium, Ireland, Austria and Sweden have a broader interpretation of that concept
{see V, 9 p.62);

- paragraph 9 "Refugee sur place":
Belgium has a broader interpretation of "refugee sur pface” on the basis of activities
undertaken abroad, provided the commitment is convincing, regardless of age on
leaving the country of origin;

- paragraph 11 "Cessation of refugee status”:
Belgium: when assessing the conditions for possible cessation of refugee status
following a change in the situation in the country of origin, CGRA takes account of
the possible social consequences of such a decision;

- paragraph 13 "Article 1F of the Geneva Convention":
Belgium: the exclusion criteria are applied only in cases where the crimes in
question were committed outside the host country.

Italy and Netherlands did not provide a specific answer to this question.

4. Are there any developments in the light of administrative or judicial practice in the
Member State, which call for a review of any of the guidelines of the Joint
Position?

Belgium and France did not answer this question.
The other Member States’ answer was "no".

Paragraph 3

5. How did the Member State implement the guideline regarding evidence?

The legislation/practice of the Member States were already in conformity with the guideline
before the adoption of the Joint Position and therefore no special measures have been

taken (see reply V, 1 p.657 and 2 p.58).

In each Member State the application is examined individually, taking account of the
special circumstances of the case. The asylum seeker has the opportunity, but also an
obligation, to help establish the facts of the case, by submitting documents and written
evidence wherever possible, and to provide the information required during his personal
interview. In the United Kingdom, however, asylum can also be granted on the
documentary evidence alone.
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Denmark and Germany indicated that the asylum authorities investigate to find out
whether the applicant left his country of origin out of a well-founded fear of persecution
of the kind referred to in the Geneva Convention or whether he fears such persecution on
his return. Denmark added that in ascertaining whether these criteria are fulfilled, the
Board takes as a basis such information on persecution as was available before the person
left his home country and also the situation he is likely to face if he returns to his home
country, even if it appears that there were no grounds for asylum at the time of his
departure. Greece mentioned as crucial the questions relating to a person’s reasons for
fleeing his country, the conditions under which he fled, the route he took, etc..

France underlined that the absence of material evidence is not, in itself, sufficient to justify
the rejection of an application for recognition of refugee status. The Office, and the
Commission as well, base their conclusions on all the material and legal circumstances
submitted to them on the day of their respective decisions. Austria referred to the onus
of proof which lies with the authorities, which, where appropriate, are required to
ascertain the material facts of the case of their own accord; where the asylum seeker has
established a credible case, the asylum authority may also waive investigation of whether
the alleged occurrences actually took place.

Ireland did not answer this question since the cases are assessed by UNHCR.

Belgium and Netherlands did not provide a specific answer to this question.

6. How does the Member State establish that there is (or is not) sufficient credibility
of the asylum seeker’s statement?

In all Member States credibility is assessed by fully qualified and trained officials in asylum
matters on the basis of an overall appraisal of the extensive knowledge and information
gathered by the asylum authorities on the situation of the country/area from which the
applicant claims to come and the evidence produced by the applicant in establishing or
plausibly showing his well-founded fear of persecution. Denmark, Luxembourg and
Portugal mentioned also the impression he has given/his general demeanour/his attitude
to the asylum procedure.

France and Austria mentioned that the conclusions are based mainly on the
consistency/contradictions and accuracy of the oral statements of the applicant, and then
on the checks carried out by the official responsible for handling the application on the
basis of the available documentary sources or via official embassy channels. Austria
recalled that if necessary, the asylum authority can carry out supplementary questioning,
hear witnesses, seek expert opinions on points of relevance to a decision or arrange for
further inquiries on particular aspects by way of other authorities. Regarding the various
means of checking, Sweden also mentioned fingerprints taken, language tests carried out
to ascertain which country the applicant comes from and contacts with UNHCR,

Finally, Portugal observed that only in each specific case and once all the fixed elements
of the procedure are analyzed is it possible to state whether the credibility of the
applicant’s statements has been sufficiently established. Austria underlined that the
asylum authority ultimately has discretion to weigh up the evidence before it.

Belgium_and Netherlands did not give a specific answer to this question.
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7. Can the Member State indicate which good reasons are necessary not to give the
benefit of the doubt?

Five Member States (B, F, LUX, NL and A) did not give a specific answer to this question.

The other Member States (DK, D, GR, F, I, P, FIN, S and UK) mentioned the same
approach: the applicant is not given the benefit of the doubt if his general credibility is so
low that there is good reason not to consider him believable {an incoherent/implausible
story conflicting diroctly with authorities’ knowledge of the situation in the country
concerned; lack of basic knowledge relating to the claimed tribe or political group the
applicant claims to be a member of; previous immigration history and the circumstances
of the timing of the application ...). Germany applies the criterion of "considerable
probability”: according to this criterion, persecution may be assumed if, from a qualified
point of view, the circumstances pointing to the existence of persecution carry greater
weight than, and therefore outweigh, the factors indicating that it does not exist. If
considerable probability exists, in the opinion of the decision-maker at BAFI or the
Administrative Court, the asylum seeker is recognized.

Portugal mentioned also internal or external security reasons or any cause for exclusion or
rejection of asylum as sufficiently good reasons for not granting benefit of the doubt.

Finland observed that as it is decided in each individual case whether the benefit of the
doubt should be given, there is little possibility of arriving at a theoretical definition of the
criteria for applying the principle.

Paragraph 4

8. Are there any developments in the light of administrative or judicial practice in the
Member State, with respect to the description in paragraph 4 of "persecution” in
the sense of Article 1A of the Geneva Convention?

None of the Member States noted any developments in this respect. Germany indicated
that a survey of the courts was not carried out.

France pointed out that there is a great deal of French case law enabling the concept of
persecution to be delimited in terms of its degree of seriousness, its individual nature and
its motivation, but no new development has taken place since the adoption of the Joint
Position.

United Kingdom noted that persecution is not defined within legislation relating to asylum
or immigration. ’ .

Belgium and Netherlands did not answer this question.
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Paragraph 5

9.

9.1.

Does the Member State accept that there may be persecution by third parties?
Which appropriate forms of protection are offered in cases of persecution by third
parties where the official authorities fail to act, whether deliberately or not?

All Member States accept that there may be persecution by third parties. However,
their approach differs with regard to the way in which that criterion is taken into
consideration for the granting of refugee status within the meaning of the Geneva
Convention:

a) Belgium, Ireland, Austria and Sweden indicated that they have a broader
interpretation of the concept of "persecution by third parties” than in
paragraph 5.2. of the Joint Position:

Belgium: even where it is apparent that the State is not in a position to afford
protection to (potential) victims, the latter may in certain circumstances be granted
refugee status;

Ireland indicated that persecution by non-state organs can be recognised and
mentioned it as an area in which its practice differs from the guidelines in the Joint
Position (see V, 3 p.59), but did not give a detailed answer as to what extent it is
different with respect to the conditions under which it can be recognised;
Austria; under the case law of the court, persecution by third parties may be of
relevance for asylum purposes not only where encouraged or approved of by the
authorities but also in any event where the authorities take no action, it being
immaterial in itself whether such inaction is voluntary or involuntary;

Sweden: the Aliens Act (Chapter 3, Section 2{1)), which tallies in all essential
respects with the definition of a "refugee” under the Geneva Convention, was
amended on 1 January 1997 as follows: "The foregoing shall apply irrespective of
whether persecution stems from the country’s authorities or they cannot be
deemed to afford safety from persecution by individuals"*®* .

b) Luxembourg, Portugal and Finland indicated that persecution by third parties

may be recognized for asylum purposes, without specifying how they apply
the guideline of the Joint Position as regard to the action/inaction/non-
existence of the state authorities.

c) In other Member States, asylum may be granted in case of persecution by
third parties under the following circumstances (which illustrate how the
Member State interpret the paragraph 5.2. of the Joint Position):

(94)

Sweden recalled that it made a unilateral statement on point 5.2. on adoption
of the Joint Position by the Council, which reads as follows:

"In relation to the question of origins of persecution, Sweden is of the opinion
that persecution by third parties falls within the scope of the 1951 Geneva
Convention where it is encouraged or permitted by the authorities.

It may also fall within the scope of the Convention in other cases, when the
authorities prove unable to offer protection".
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9.2.

Denmark: where the home-country authorities are believed to be aware of such
persecution and to tolerate it, refuse to intervene or prove unable to provide
effective protection;

Germany: where the state has the means to grant protection to those persecuted
by third parties, but deliberately does not do so;

Greece: where a country’s official authorities encourage that persecution or
willingly tolerate it;

Spain: where the official authorities fail to act provided that there is sufficient
evidence of the failure of the official authorities to act;

France: "where they are de facto encouraged or deliberately tolerated by the public
authorities with the result that the party concerned is not effectively able to claim
the latter™s protection™ (Dankha decision, Council of State, 27 May 1983). By
contrast, the simple powerlessness of the authorities to provide protection, or the
inadequate effectiveness of the protection provided, does not establish a right to
statutory refugee status under the Geneva Convention;

Italy: where the official authorities have deliberately failed to act;

Netherlands: according to the court, in the absence of state authorities there is no
possibility of persecution within the meaning of the Geneva Convention;
consequently, persecution by third parties is accepted as grounds for granting
refugee status if and insofar as the court has not excluded that possibility for a
given country'®®,

United Kingdom: if the authorities either knowingly tolerate the persecution by
"turning a blind eye"” or are unable or unwilling to offer effective protection.
Anyone who fears persecution from a third party is expected to seek the protection
of his own national authorities.

Where refugee status within the meaning of the Geneva Convention is not granted
where the authorities fail to act {under the circumstances set out in the preceding
paragraph) another form of protection is offered until the conditions in the country
of origin enable the applicant to return safely:

Germany: the person persecuted by third parties can remain in the Federal Republic
of Germany;

Greece: temporary protection;

Spain: residence permit for humanitarian reasons;

Ireland: leave to remain for humanitarian reasons;

Italy: a "recommendation” is made to the relevant police authorities not to send the
person back to his country of origin;

Netherlands: residence permit on pressing humanitarian grounds;

(95)

Netherlands:
- in 1995, the court concluded that in July 1993 there was no longer any

(central) state authority in Somalia. The State Secretary for Justice
interpreted this ruling to mean that, in view of new information on the
situation in Somalia provided by the Ministry for Foreign Affairs in its
official report of 17 May 1995, no assessment in relation to the
Convention relating to the status of refugees could take place on the
basis of the court’s ruling for the period from July 1993 to May 1995
only;

- in 1997, the same court concluded that since November 1992 there had
been no (central) state authority in Afghanistan. This ruling has had no
practical consequences pending more detailed information from the
Ministry for Foreign Affairs. For the time being, therefore, reference is
made to the Convention relating to the status of refugees in all cases
concerning Afghanistan.

8886/98 DL/l ‘ EN
DG H1 . -83-




Finland: residence permit based on the need for protection or residence permit on
serious humanitarian grounds;

Denmark and United Kingdom did not specify, nor did France which indicated that
the other forms of protection which may be afforded do not (at the time of the
reply) fall within the competence of OFPRA.

Paragraph 6

10. Have there been any relevant developments in the judicial and administrative
practice in the Member State vis-a-vis the subject of civil war and other internal
or generalized armed conflicts, since the adoption of the Joint Posltion?

Belgium and Netheriands did not answer this question.

There have not been significant developments in the judicial and administrative practice
in the Member States on this issue: civil war and other internal or generalized armed
conflicts are not in themselves sufficient grounds for granting asylum, unless an individual
fears persecution for any of the reasons laid down in Article 1A of the Geneva Convention.
Germany noted that the Federal Administrative Court has tended to confirm its case law,
which states that persecution within the meaning of the Geneva Convention must be
attributable to the State. France mentioned one new development with regard to the
assessment of particular situations in the countries of origin of asylum seekers: although
the Commission confirmed in 1997 its assessment of the general climate of anarchy
reigning in Somalia, where no organized authority exists, even de facto, it nevertheless
explicitly excluded the case of Somaliland, in the northwest of the country, the only region
to which this assessment does not apply.

However other forms of protection, if needed, may be granted in several Member States:

Denmark: the asylum authorities decide in specific cases whether an asylum applicant
comes under Section 7(1) (refugee status within the Geneva Convention) or Section 7(2)
(de facto status) of the Aliens Act;

Italy: many refugees recently taken in from areas torn by civil war and granted temporary
protection;

Portugal: residence permit for humanitarian reasons, in particular in cases where the alien
is prevented or feels unable to return to the State of his nationality or habitual residence
for reasons of insecurity due to armed conflicts or the systematlc violation of human rights
which are reported there;

Sweden: as from 1 January 1897, under Chapter 3, Section 3, of the Aliens Act, Swedish
aliens legislation also expressly protects a category described as "other persons in need
of protection”. This includes people requiring protection on account of external or internal
armed conflict or unable to return to their home country because of an environmental
disaster;

United Kingdom: would not return an applicant to a war-zone and applicants would be
likely to be allowed to remain exceptionally outside the rules on a short term basis.
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Paragraph 7

11. Have there been any relevant developments in the judicial and administrative
practice in the Member State vis-a-vis the interpretation of the grounds of
persecution since the adoption of the Joint Position?

Belgium did not answer this question.

There have not been relevant developments in this regard in the Member States. A survey
of the courts was not carried out in Germany.

However, French, Netherlands and United Kingdom jurisprudence specified more precisely

the concept of social group:

France: French jurisprudence, which had not previously defined the concept of social
group, outlined a definition of this notion in the Council of State Ourbih decision of
23 June 1997. This focuses on the common characteristics which define the members
of the group in the eyes of the authorities and the society in question, and is close to the
broad approach set out in paragraph 7.5 of the Joint Position;

Netherlands: in 1981 the Jurisprudence Division of the Council of State indicated
homosexuals as a social group which might be persecuted, and this made it possible for
them to be recognized as refugees. This is above all a decision of principle. In practice,
the claim to refugee status is often rejected in jurisprudence on the grounds that the acts
of persecution experienced are not sufficiently serious;

United Kingdom: on 27 July 1997, the Court of Appeal gave a judgement which defined
certain characteristics of a social group. The Court of Appeal held that a social group had
to have features identifying the group which existed independently of the feared
persecution, and the group was required to have some degree of cohesiveness, co-
operation or interdependence: the members must not be solitary individuals. It was,
however, sufficient for the members of the group to share something which united them,
which set them apart from the rest of society and which was recognised as such by
society generally.

Paragraph 8

12. How did the Member State implement paragraph 8 (internal flight alternative)?

Belgium and Netherlands did not answer this question.

France and Ireland do not apply the notion of internal flight alternative. French legal
doctrine and case law focus on the question of the author of the persecution. If an
applicant cites persecution which is limited to a portion of the territory, the Office
investigates whether the alleged persecution is encouraged or deliberately tolerated by the
public authorities and whether, in any particular case, the applicant is able to benefit from
protection by the authorities.
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In other Member States the internal flight alternative is taken into consideration by the
asylum authorities and the asylum application may be rejected, since the special
characteristic of persecution no longer exists. The following details have been provided:

Greece: it has been applied in very few cases;

Spain: taking account of the fact that the person is already in the country of refuge,
implementation of the internal flight alternative is considered only if it would be absolutely
safe;

Italy: internal asylum is not a fixed criterion for assessment but one of a number of factors
taken into consideration when examining individual cases;

Luxembourg: under Article 4 of the Grand-Ducal Regulation of 22 April 1996, "an
application for asylum may be deemed to be manifestly unfounded where the applicant
cites persecution that is confined to a particular geographical area when he could have
found effective protection in another part of his own country that was accessible to him";

Finland: is considered in each individual case on the basis of the grounds adduced by the
alien and the information obtained on the situation in the country of origin;

United Kingdom: this concept has been incorporated into the United Kingdom’s
Immigration Rules relating to asylum and provides that: "If there is a part of the country
from which the applicant claims to be a refugee in which he would not have a waeli-
founded fear of persecution, and to which it would be reasonable to expect him to go, the
application may be refused”. Consideration is given to issues such as separation from
family, loss of livelihood, no ties in the safe part and comparative living conditions when
deciding such a case.

On the question of "internal flight alternative” see also I, 9 p.19.

Paragraph 10

13. How did the Member State implement paragraph 10 (conscientious objection,
absence without leave and desertion)?

Belgium did not answer this question, nor did Ireland since cases are assessed in Ireland
by UNHCR.

In conformity with paragraph 10, under Member States’ practice and case law,
conscientious objection, absence without leave and desertion are not sufficient in
themselves for granting refugee status under the Geneva Convention, unless persecution
for the reasons listed in the Geneva Convention lead applicants to take such actions.
The Netherlands pointed out that paragraph 10 of the Joint Position is not relevant for
Netherlands legal practice: Netherlands policy is based on the ruling of the Coordinating
Aliens Chamber of 12 April 1995 which distinguishes between three categories of
conscientious objectors and deserters who may be considered for refugee status
{see below {a), {b) and (c) under Netherlands); the Coordinating Aliens Chamber produced
these three categories inter alia on the basis of the provisions in the UNHCR Handbook.
Sweden also indicated that its practice is guided in this by the UNHCR Handbook and in
that follows a somewhat broader interpretation than in paragraph 10.
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The following elements are taken into consideration for the assessment of the application:

peace, impending war, or war in the country of origin {mentioned by Denmark and

Spain):

under Danish practice, a distinction in assessing asylum is drawn between call-up
under an ordinary national service scheme in a country not at wear and call-up for
active military service: in the first case, asylum is refused; in the second case, a
residence permit is issued under Section 7(2) of the Aliens Act (de facto status)
where the applicant must be assumed, on returning, to risk being deployed in active
military service.

disproportionately severe punishment/discriminatory treatment (mentioned by

Denmark, Greece, Spain, the Netherlands, Austria and United Kingdom):

Denmark: a de facto status may be granted; the disproportionate severity of the
punishment is examined according to the Danish legal standards;

Greece: refugee status may be granted where the sentence imposed is sufficiently
disproportionate in comparison with the penalties available to punish such offences;

The Netherlands: (a) refugee status may be granted if well-founded fear of
disproportionate or discriminatory punishment or execution of a punishment or of
other discriminatory forms of treatment;

Austria: eligibility for refugee status where individuals are discriminated against in
respect of conscription for military service, or the circumstances under which it is
to be performed, or the penalties faced for failing to obey a call-up, or for desertion,
as compared with other nationals of the country, in a significant manner attaining
the intensity of persecution;

United Kingdom: eligibility for refugee status in relation to the level and
reasonableness of punishment;

reasons for conscientious objection, absence without leave and desertion

(mentioned by Germany'®®, Spain, France, the Netherlands and United Kingdom):

France: according to case law'®”, absence without leave/desertion for political

reasons or on grounds of conscience could grant eligibility for refugee status.

Thus, the Office has accepted grounds of conscience in the case of applicants:
called upon to carry out armed operations directed against the ethnic
minority to which they belong or,

in general, where the fulfiiment of their military obligations would have led
them to take part in actions cover he exclusion claus f Article 1F
of the Geneva Convention. However the fact that the conflict has been
condemned by the United Nations is not sufficient in itself to confer
entitlement to refugee status on a person who refuses to take part in it: the
fears expressed by the applicant must be based on individual grounds and
not on grounds drawn from the general situation;

Lastly, French case law and legal doctrine take the view that an applicant
may legitimately refuse to serve in the militia of a de facto authority;

(96)

Germany, without giving a detailed answer, referred to the fact that this
guideline was already covered by general decision-making practice and case law
and that the assessment of the case depends on the reasons for conscientious
objection.

(97) France: as a result of the situation in former Yugoslavia, it has been accepted in
the case law of the Commission des Recours des Réfugiés (confirmed by the
Council of State and likely to be extended to other countries).
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The Netherlands: sligibility for refugee status: .

. {b} ifinsurmountable objections of conscience based on religious or other deep-
seated convictions which require the person to object or desert, where there
is no possibility in his country of origin of replacing military service by non-
military service; °®

.{c} if the applicant did not wish to be involved in a {(form of) military action
which is condemned by the international community as in conflict with the
basic principles of human conduct or is in conflict with the fundamental
rules applicable in an armed conflict or if he has well-founded fears of being
deployed in a conflict against his own people or family

United Kingdom: for eligibility to refugee status regard would be taken as to
whether the reason for objection (e.g. religious beliefs) could in itself lead to a well-
founded fear of persecution.

Paragraph 13
14. Have there been any relevant developments in the judicial and administrative

practice in the Member State vis-a-vis the application of Article 1F of the Geneva
Convention, since the adoption of the Joint Position?

Belgium (see V,3 p.59) did not give a specific answer to this question.

Germany indicated that the Federal Republic does not apply Article 1F of the Geneva
Convention in the asylum application procedure.

There have not been any relevant developments on that issue in the Member States®?,

except in_France and the Netherlands:

France, which already had fairly precise case law on Article 1F(b) and 1F(c) of the Geneva
Convention, has on several occasions applied Article 1F(a), thereby excluding certain
applicants from the benefit of protection under the Convention, and developed case law
around the concept of complicity in the crime of genocide following the events in Rwanda
in 1994;

Netherlands: the State Secretary for Justice published a policy note on Article 1F on
28 November 1997. Reference is made in that note to the Joint Position. In view of
what is stated in the Joint Position on Article 1F, the following points are relevant:
to guarantee thorough consideration, it is stated that Article 1F will not in principle
be raised as an objection to an accelerated procedure, that at the complaints stage
the Advisory Committee for Aliens Affairs will be given a hearing and that at the
appeals stage the UNHCR Representative will be regularly consulted;
if the facts become known after refugee status has been granted, that status will
be withdrawn because the information provided was false. The legal basis for
withdrawing the status is then found in national law, and not in Article 1F as such;

(98) Netherlands: the ruling of the Coordinating Aliens Chamber of 12 April 1995 has
extended the range of existing grounds determined previously by the
Administrative Jurisprudence Division of the Council of State, since, inter alia,
category (b) was not regarded as involving refugees.

(99) Denmark: since the adoption of the Joint Position, the Danish asylum authorities
have in a few cases taken decisions on whether to apply Article 1F of the
Geneva Convention.
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interpretation of the concept of "serious non-political crimes™ in Article 1F(b) will

in the first instance be based on the lists of offences in the European Convention
on the Suppression of Terrorism of 27 January 1977, although account will also
be taken of the provisions in the Handbook, the UNHCR guidelines and recent
developments in the field of the suppression of terrorism and extradition law;
the concept of "action contrary to the purposes and principles of the United
Nations™ in Article 1F(c) will for the moment not be used as grounds in itself, now
that Article 1F(a) and {b) provide sufficient means of exclusion. Article ‘1F(c} is
now applied chiefly in combination with Article 1F(a).
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