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Subject: Harmonized application of the definition of the term "refugee” in Article 1 of
the Geneva Convention

Ref.: ASIM 8 REV 1 (4245/1/95 REV 1)

The Presidency proposes to the Working Party that the following amendments by made to
4245/1/95 ASIM 8 REV 1:

I.  Point 1
Point 1 could be expanded as follows:
1. Recognition as a refugee

Determination of refugee status is based on criteria according to which the competent
national bodies decide to grant an asylum-seeker the protection provided for in the 1951
Geneva Convention. This document relates to implementation of the criteria as laid down in
Article 1 of that Convention; it is entirely without prejudice to the conditions under which a
Member State may, under its national law, allow to remain within its territory a person whose
safety or physical integrity would be at risk on returning to his own country for reasons not
covered by the Geneva Convention but which militate against sending him back to his
country of origin.

Il. Point 4

The Presidency feels the wording proposed at the meeting for the last sentence of the first
paragraph in point 4 to be ambiguous and open to conflicting interpretations. The Presidency
proposes that the paragraph read as follows:

4. Origins of Persecution

Persecution within the meaning of the Geneva Convention presupposes that responsibility is
attributable to the State in some way or other. Persecution is generally the act of a State
organ (central State or federal component States, regional and local authorities) or of parties
or organizations which have a stranglehold on the State. In some cases entities which
control all or part of the territory, within which they substitute their authority for that of the
State, may be equated with the State.

lll. Point 9

A number of very apposite comments were made on point 9. The Presidency wishes to take
them into account and proposes that the text be amended as follows:

9. Conscientious objection, absence without leave and desertion
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The fear of punishment for conscientious objection, absence without leave or desertion is to
be investigated on an individual basis. It should in itself be insufficient to justify recognition
of refugee status. The penalty must be assessed in particular in accordance with the
principles set out in point 4, i.e. in the light of the principles of impartiality, non discrimination
and proportionality, taking into account whether or not alternative service is possible.

In the case of absence without leave and desertion, the person concerned should be granted
refugee status if the conditions of performance of his military duties in themselves constitute
persecution.

Similarly, refugee status may be granted in the event of a penalty for deliberate conscientious
objection, absence without leave or desertion on grounds of conscience if the performance of
his military duties were to have the effect of leading the person concerned to participate in
acts coming under the exclusion clauses in Article 1F of the Geneva Convention.
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