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1. Agenda item n°® 1: Adoption of the agenda

The agenda was adopted as set out in Telex No. 5736 of 11 December 1998.

. Agenda item n°® 2: Resumed consideration on the draft Convention on the law applicable

to non contractual obligations

The Working Party discussed the draft Convention on the basis of document 12356/98
JUSTCIV 124.

Article 1 (Scope of the Convention):

Many delegations stated that Article 1 of this Convention should be as much as possible in line
with the text of the Rome | Convention. Only in such cases, where there is absolute necessity

to change the wording, a different text should be used.

Agreement was reached that paragraph 1 should remain unchanged.
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Concerning paragraph 2 of Article 1 different views were expressed. Some delegations were of
the opinion that the system of having many exemptions to a very broad general clause (cf.
para. 1) could be difficult to apply in practise. However, most delegations favoured this system

of having a broad general clause in paragraph 1 with exemptions listed in paragraph 2.

ad para. 2 lit a) (status or legal capacity of natural persons):

Many delegations were of the opinion that this paragraph should be deleted, since it would not
be necessary under the Rome Il Convention. Other delegations stressed that the question of
legal capacity of natural persons might be necessary to discuss under the Rome Il Convention in
the context of quasi-contractual obligations. Also the question of the responsibility of natural
persons for damages they cause should be taken into consideration. Agreement was reached to

discuss this item at a lager stage and keep the text in brackets.

ad para. 2 lit b) 1st indent (wills and succession):

Several delegations asked for the deletion of this indent, few of them considered that wills and
succession should be mentioned under the exemptions. Agreement was reached that delicts
which are committed in the context of law of inheritance should fall under the Convention,
qguestions relating to the law of inheritance as such however not. A new wording for this indent

should be found.

ad para. 2 lit b) 2nd indent (rights in property arising out of a matrimonial relationship):

Concerning this indent the same agreement was reached as for indent 1.

ad para. 2 lit b) 3rd indent (rights and duties arising out of a family relationship, parentage,

marriage or affinity, including maintenance obligations):

The Working Party had a similar discussion as to indent 1 and 2. It was agreed to maintain this
indent, an alternative wording was suggested though, which could read: "rights and duties
arising out of a family or an analogous relationship to the extent that such relationships are
governed by special rules of law.” Such special rules should be international conventions which

answer the question of the law applicable to such cases.
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One delegation considered that maintenance obligations should not be excluded from the scope

of application of the Convention.

ad para. 2 lit ¢):

Many delegations were of the opinion that this paragraph should be deleted taking into account
that the Geneva Convention already covers many of these obligations. Others were of the
opinion that these obligations should expressively be excluded from the scope of the Convention

and should therefore remain in paragraph 2.

ad para. 2 lit d) and e):

Most delegations were of the opinion that lit d) and lit e) can be drawn together, which would

mean that lit e) could be deleted. Agreement was reached to delete lit e).

Concerning lit d) the Working Party came to the conclusion that it was clear that "questions
governed by the law of companies ..." do not fall under the scope of the Convention; it might
therefore not be necessary to make express reference thereto under the exemptions of
paragraph 2. The last part of this paragraph should however remain, the first part will be

discussed later again.

ad para. 2 lit f):

The UK and the Irish delegations were invited to examine to which extent this paragraph would

be needed.

ad para. 2 lit g):

The Working Party agreed in principle on the idea of keeping this paragraph; it was decided to
examine at a later stage whether the idea of this paragraph should be maintained in Article 1 or

shifted to Article 21 of the Convention.

ad para. 2 lit h):

The majority of delegations favoured to keep this paragraph in the Convention.
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ad para. 2 lit i):

Agreement was reached to delete this paragraph.

ad para. 2 lit j) and k):

The Working Party agreed to reexamine these paragraphs at a later stage.

The Presidency asked the group about any further exemptions to be listed under paragraph 2
and made reference to Art 10 (1) lit e) of the Rome | Convention "on the consequences of
nullity of a contract”. Some delegations expressed their view that this issue should be covered
under the Rome Il Convention, which means that no exemption of this kind should be inserted

into the Convention.
Finally, one delegation suggested to include into the list of exemptions delicts committed on the
high sea. Further discussion on this issue will be continued at a lager stage, when examining

Article 4 of the draft Convention.

Article 2 (Scope of application):

The Working Party agreed to keep this Article unchanged.

Articles 3 (General rule) and 3A:

The Working Party discussed Articles 3 and 3A as set out in the Presidency's document
14005/98 JUSTCIV 137 and taking also into consideration the proposal by the Portuguese
delegation as set out in doc. 13432/98 JUSTCIV 129.
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ad. Article 3:

Concerning Article 3, discussion arose whether the Convention should have as a general rule
the principle of lex loci delicti or a kind of closest connexion clause. Advantages and
disadvantages of both principles were again discussed in depth by the Group, showing that the
principle of lex loci delicti has the advantage of security about the applicable law, and the

principle of a closest relation the advantage of flexibility.

A large majority of the delegations considered that the general rule should be based on the
principle of lex loci delicti; however, by adding certain exceptions, a certain degree of flexibility

should be reached.

The majority of delegations agreed that Article 3 should be based on option 1 of the
Presidency's document 14005/98 JUSTCIV 137.

ad Article 3A:

During a previous meeting of the Working Party, some delegations proposed to examine to
which extent the general rule provided for in Article 3 should apply also to cases in which more
than one person suffers damages in more than one country. To give a response to this request,

the presidency submitted a text of Article 3A (doc. 14005/98 JUSTCIV 137).

In the light of this document, those cases in which different persons suffer damages in more
than one country resulting from the same delict could be covered by the general rule of Article
3. The applicable law will for each separate case be the law of the country where the damage
to the respective victim occurred. Cases of pollution and damages to the environment fall under
this category, since they are mainly cases in which not one single person is damaged in several

countries, but several people are damaged in various countries. For those cases Article 3 would

apply.

Only those cases in which one person suffers damages in more than one country resulting from
the same delict could be handled in a different way. Such cases are in practice mainly cases of
defamation and competition law. With a view to solving these cases, the Presidency presented

three options :
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The Presidency recalled that Option 1 is the repetition of the general rule laid down in Article 3.
Choosing Option 1 would mean to apply the general rule also for those specific cases. Hence, in
such cases, the court would have to apply to one case more than one law; each part of the
damage - depending in which country it occurred - would have to be qualified under the

respective law.

As to Option 2, several delegations were of the opinion that it was difficult to evaluate where

the most significant damage had occurred before being able to know which law to apply.

As to Option 3, several delegations considered that the plaintiff would have a choice of different
courts in different countries (forum shopping) and the applicable law would be different,

depending which court he addresses.
Any of these options could be acceptable by a majority of delegations. Some of them suggested
that, in the absence of a possible solution on this specific issue, the general rule of Article 3

should apply.

The UK delegation presented a room document (see annex). Several delegations expressed

doubts on this solution.

lll. Other business

= Text of a Draft Convention suggested by the European Group for Private

International Law

At the request of the Services of the Commission, Professor Fallon presented to the Working
Party a text of a draft Convention on the law applicable to non-contractual obligations, prepared

by a group of professors (EGPIL).

The presentation was followed by questions by members of the Working Party which mainly
dealt with the "general rule” of the text suggested which differs from the general rule of the

draft Convention discussed by the Working Party.
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