EUROPEAN UNION Brussels, 1 April 1999
THE COUNCIL

7177/99

LIMITE

SCHENGEN 20

OUTCOME OF PROCEEDINGS

from : The Schengen Acquis Working Group
dated: 31 March 1999
1. Agenda
The agenda as set out in telex N° 1484 of 29 March 1999 was adopted and no points
were raised under any other business.
Before opening the discussion, the President underlined that tHe Treaty of Amsterdam
will enter into force on May 1st 1999 and thus work on the incorporation of Schengen
into the EU framework should be completed as soon as possible.
To this end bilateral contacts between the Presidency and Spain will take place by the
middle of April and outstanding issues shall be referred to COREPER as soon as possible.
2. Definition of the Schengen Acquis for the purpose of its incorporation into the EU
(document 5619/99 SCHENGEN 6)
The following amendments to document 5619/99 SCHENGEN 6 were discussed by the
Working Group:
i) On the basis of a Room Document the preamble of document 5619/99 SCHENGEN
6 will be revised, it being understood that on request of the Spanish and Danish
delegations additional recitals will be added concerning the position of the United
Kingdom/Ireland, Norway/Iceland and Denmark.
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i)

iii)

iv)

v)

Vi)
vii)
viii)

ix)

Article 1 of the document SCHENGEN 6 shall be revised in accordance with a
Room Document distributed during the meeting.

Article 2 shall be revised, taking into account that the 1985 Schengen agreement
shall be allocated a legal basis in the Schengen Protocol (and thus sub a) will be
deleted in Article 2).

In Article 2 shall be inserted a paragraph underlining that the fact that parts of the
Schengen acquis have not been allocated a legal basis does not have the
consequence of depriving them of legal effects.

The declaration in Footnote (FN) 5 (page 20) shall be revised to include an explicit
reference to the Council document setting up this Working Group (6166/2/99 CK4
12 REV 2).

The reservation in FN 13 (page 27) was lifted.

The reservation in FN 14 (page 31) was lifted.

The reservation in FN 15 (page 31) was lifted.

Document SCH/Com-ex (97) decl 10 (page 35) was removed from the list and will

be allocated a legal basis (Article 2 Schengen Protocol).

Taking into account the agreed amendments, the Presidency shall produce a revised

version of 5619/99 document SCHENGEN 6. On the basis of the agreement concerning

the criteria which documents need to be allocated a legal basis and which not, the

Presidency shall complete the document also taking into account the decisions of the

Executive Committee of December 1998.

Allocation of legal bases for incorporation of the Schengen acquis

(document 6816/5/98 SCHENGEN 11 REV b)

The following amendments to document 6816/5/98 SCHENGEN 11 REV 5 were

discussed by the Working Group:
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i)

iii)

iv)

V)

Vi)

vii)

In order to lift the Spanish reservations in Footnotes 2, 5, 7 and 9 (pages 7 and 8)
the Presidency proposed the following declaration to be adopted by Council:
"Without prejudice to the allocation of legal bases to Article 2(2) and (3), Article
4(1) - (3), Article 5{1){(e)} and Article 8 of the Schengen Convention, the
responsibilities and powers of the Member States in respect of control and
surveillance measures, at their borders, for the purposes of maintaining public order
and internal security, in accordance with national law and through the means
available to that end, shall remain unaffected.”

Delegations agreed to consider this amendment positively.

In order to solve the Greek reservation concerning FN 12 (page 8), the Presidency
invited Greece to take part in the bilateral contacts between the Presidency and
Spain.

As far as the weapons provisions are concerned {Articles 77 t0o 91 Schengen 1990
Convention), it was agreed not to allocate a legal basis to these provisions with the
exemption of:

- Article 82 (collectors): legal basis Article 95 TEC

- Article 91 (central contact point): legal basis Article 95 TEC

The Presidency shall consider the French request to allocate in the revised
document as far as possible a legal basis to the SIS related Articles of the
Schengen 1990 Convention.

Concerning the general data protection Articles it was agreed to:

- Indicate in a footnote that a legal basis in the first pillar was not required because
in the first pillar the Schengen Articles have become redundant in the light of
Directive 95/46/EC

- Also to give a legal basis to other parts of Article 126

Article 138 will not to be given a legal basis and the reservationin FN 19 {(page 12)
was lifted.

The declaration in FN 20 (page 12) shall be amended in order to underline that the
decision set out in the declaration shall be taken by all Schengen States mentioned
in Article 1 of the Schengen Protocol. The Spanish delegation announced that it
shall propose in COREPER to transform this declaration into a new Article to be

added in document SCHENGEN 11 REV 5.
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viii)

ix)

x)
xi)
Xii)

xiii)

Xiv)

XV)

XVi)

XVii)

The reservations in FN 21 (page 13), FN 22 (page 14), FN 23 (page 15) and FN 24
(page 16) were lifted and the texts they were referring to shall not be allocated a
legal basis.

The reservation in FN 26 (page 17) was lifted, it being understood that the
consolidated version of the Common Manual shall have as legal basis Articles
62(2), 62(3) and 63(3) TEC.

SCH/Com-ex (93) 9 and SCH/Com-ex (93) 11 will not be given a legal basis.
SCH/Com-ex (93) 14 shall have as legal basis Articles 31(a) and 34 TEU.

The reservation in FN 30 (page 18) was lifted.

FN 33 (page 20): not relevant because document will be become redundant by
decision of the Schengen Executive Committee.

SCH/Com-ex 95 (27): act not relevant because never adopted.

FN 35 (page 21): not relevant because document will be become redundant by
decision of the Schengen Executive Committee.

The French and United Kingdom reservations in FN 36 (page 21) were lifted.
The declarations on pages 24 and 25 will not be allocated a legal basis with the
exemption of:

- SCH/Com-ex (96) decl 5: legal basis Articles 62, 63 and 66 TEC (this declaration
will however be discussed further in the SIS Group, taking into account the French
wish to give this declaration solely a third pillar legal basis)

- SCH/Com-ex (96) decl 6 rev 2: legal basis Articles 31(b) and 34 TEU

- SCH/Com-ex (97) decl 13: legal basis Articles 31(a) and 34 TEU.

On the basis of the agreed amendments, the Presidency shall produce a revised version

of document 6816/5/98 SCHENGEN 11 REV 5.
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The faith of Conventions singed in the Schengen context but not entered into force at

the date of entry into force of the Treaty of Amsterdam

The Presidency considered the faith of aforementioned Conventions to be as follows:

a)

b)

c)

d)

Ratification of the accession agreement for Denmark, Sweden and Finland will not
be necessary after Amsterdam because this agreement is part of the acquis by
virtue of the Annex to the Schengen Protocol (whether it has entered into force or
not) and also because Denmark, Sweden and Finland are after Amsterdam
automatically part of the Schengen cooperation by virtue of Article 1 Schengen
Protocol.

Also ratification of the cooperation agreement with Norway/Iceland will not be
necessary because the cooperation will - after Amsterdam - be regulated by the
Agreements signed on the basis of Article 6 Schengen Protocol.

The ratification of the Convention amending Articles 40, 41 and 65 of the
Schengen 1990 Convention will be superfluous because these amendments will be
enacted on the basis of the relevant EU procedures after the Amsterdam Treaty
entered into force.

The planned signature (28 April 1999) of a Convention on the recognition of certain
traffic fines poses great problems. It is doubtful whether this Convention, pending
ratification, forms part of the Schengen acquis and if so, what would be its legal

value.

In reaction to the introduction by the Presidency the Danish and Finnish delegations

strongly urged delegations to continue - for political reasons - ratifying the accession

agreement and the Norway/Iceland agreement.

In conclusion the Presidency requested delegations to submit written comments

concerning the faith of the Schengen related Conventions which are pending ratification

on the moment the Amsterdam Treaty enters into force. These comments should be

transmitted to the Presidency within a week.
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