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law

The Working Party on Substantive Criminal Law discussed at its meeting on 8 and 9 £euaaiy 2900
the initiative by Denmark for a Framework Decision on combating serious environmental crime set
out in document 5343/00 DROIPEN 1. The result of the discussion is set out in document 6174/00
DROIPEN 7. As indicated on page 3 of that document, it was agreed to concentrate proceedings in
the Working Party on those provisions of the proposal dealing with substantive criminal law.

On that basis, the Presidency proposed at the meeting of the Working Party on 13 and 14 April
2000 the attached text' for the purpose of further proceedings. All delegations agreed that the
proposed text was a good basis for discussions. However, the Danish Jelegation reserv~-' . right to

came back to the parts of its proposal dealing with issues other than substantive criminal law issues.

The text proposed by the Presidency will be examined at one of the forthcoming meetings of the
Woarking Party.

The text has been edited by the translation services followinz .e m.esiing.
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ANNEX

At the meeting of the Working Party on 8 and 9 February 2000, it was agreed to resume discussion
of the matter of the protection of the environment on the basis of a working papef which would
analyse only the content of the Danish proposal specifically referring to the material crimunal law.
The source of inspiration for such a working paper would be, whenever possible, the European
Convention, and it should confine itself to the aspects aiready covered by this Convenhon and by
the Danish initiative (sce DROIPEN 7, dated 15.2.2000).

The following is 2 contribution to the elaboration of such a working paper.
ARTICLE 1
Definitions !

Far the purposes of this Framework Decision

a.  "uplawful" means infringing a law, an administrative regulation or a decision taken by a

competent authority, aiming at the protection of the environment,

b.  "water" means all kinds of groundwater and surface water including the water of lakes, rivers,

oceans and seas;

We have used the definitions set out in Article 1 of the European Convention (hereinafter
referred to as 'the Convention'). A definition of 'pollution' could be added based upon the
description of the conduct covered by sub-paragraphs la and 1b of Article 2 and by
subparagraph a of Article 4 of the Convention. That definiticn could read:

"pollution" means the discharge, emission or introduction of a quantity of substances ar
ionising radiation into air, soil or water, thus altering in a negative way their previous
characteristics. )

That definition could be used in subparagraph a of Article 2.
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ARTICLE 2

Intentional offences’

Bach Member State shall take the necessary measures to ensure that the following intentional acts

are punishable as criminal offences, when committed unlawfully?:

The discharge, emission or introduction of a quantity of substances or ionising radiation into
air, soil or water which causes or creates a significant risk of causing death or serious "njury to

a person or substantial damage to plants, animals or property 34

This provision takes into account both Article 1 of the Danish proposal and Article 2 of the

Convention.

According to the Danish proposal only "serious crimes against the environment” would be

deemed relevant. In that sense, the definition of "serious crimes against the environment"

would apply to those acts committed under aggravating circumstances, namely unlawful acts

which are major in scale or which are performed to obtain financial gain. Finally, for the

purposes of determining whether the offences are major ones, consideration should he given

to such factors as the regularity, the persistence, the planning or the dissimulatiol of the

conduct.

The provisions of Article 2 of the Convention are significantly less demanding than the

Danish proposal and thus cover a much broader range of conduct.

Insofar as the Danish initiative included the compulsory ratification of the Convention, we

decided not to restrict the criminalisation of conduct to what was referred to, as "senous

crimes against the environment", following in that mapner the broader scope of the

Convention.

Unlike the definition set out in subparagraph 1la of Article 2 of the Convention, we were of

the opinion that only unlawful conduct should be punished. Facts have to be considered

justified if they fit the global legal system. If, even so, an offence is committed, criminal

provisions other than those concerning offences against the environment will be applied.

On the assumption that the perpetrator polluter intentionally, several hypothss~s: are put

forward:

- the perpetrator intends to obtain or accepts a certain consequence which in fact takes place,
(death, bodily injuries, damage to property);

- the perpetrator anticipates the hazard of such a specific consequence;

- the perpetrator does not anticipate the hazard of that consequence.

The first hypothesis comprises conduct in which pollution is a mere expedient to attain the

results. It is liable to give nse to more serious criminal offences provided for in all

legislations, such as homicide, bodily injury or intentional damage.

The remaining hypotheses correspond to situations where the hazard is obj ecnvely originated,

whether the perpetrator anticipated it or not.

The word "property" is intended to include what is referred to in paragraph 1 of Article 2 of

the Convention as "protected monuments" or other “protected objects".
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b.  Disposal, treatment, storage, transpart, export ar impart of hazardous waste, which causes or
is likely to cause death ar serious injury to a person or substantial damage to plants, animals

or propexty '

c.  Operation of a plant in which a dangerous activity is carried out and which causes or is likely
to cause death or serious injury to any person or substantial damage to plant_gi_,‘ .._gngpals or

property *

d.  Manufacture, treatment, storage, use, transport, export or import of nuclear materials or other
hazardous radioactive substances which causes or is likely to cause death or serious injury to

any person or substantial damage to plants, animals or property *
ARTICLE 3
Other offences’

Each Member State shall take the necessary measures to ensure that the following are punishable as

criminal or administrative offences:

As regards the expression "lasting deterioration of the air, soil or water” included in paragraph
1 of Article 2 of the Convention, see sub-paragraph b of Article 3.

This Article aimed to cover not only negligent conduct (which is not to be confused:with the
risk caused by negligence set out in the previous Article), but also those acts representing pure
ecological offences which, therefore, do not presuppose causing damage or being likely to
cause damage to other legal goods besides the quality of the environment in itself.

The flexibility in treating negligence in Article 3 of the Convention with the possibility of a
reservation suggests the inclusion of the appropriate punishment through administrative
sanctions.

Subparagraphs f. and g. of Article 4 of the Convention cover conduct causing harm to the
conservation of nature and do pot relate to the phenomenon of pollution 2¢ such. We believe
that the protection of animal or vegetable species has no place in the Danish draft framework
Deciston, which is why we have decided not to include any provision aiming at such
protection.

The protection of the historical and artistic heritage , on the one hand, and the protection of
nature (with a view to maintaining the ressourcss of soil and subsoil, vegets7'# :=zies and
amimals), on the other hand, must be treated separately due to their specificiies. We need
only consider the disappearence of animal species through unlawful shooting, or the
destruction of buildings and heritage as a result of the violation of town-planning rules.
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a.  the conduct mentioned in Article 2 committed with negligence;

b.  insofar as these are not covered by the provisions of Article 2, the acts mentioned therein

which cause or are likely to cause substantial damage to the quality of air, soil or water.

ARTICLE 4
Participation, instigation and attempt *

Fach Member State shall take the necessary measures to ensure that participating in, instigating or
attempting the conduct referred to in Article 2 is punishable.

ARTICLE 5§
Penalties®

1. Each Member State shall take the necessary measures to ensure that the conduct:referred to in
Articles 2 and 3 is punishable by effective, proportionate and dissuasive penalties including,
at least in serious cases, penalties involving deprivation of liberty which can give nise to
extradition.

2.  The penalties applied thereto may include the disqualification for a natural person from
engaging in an activity requiring official authorisation or approval, or founding, managing ar
directing a company or a foundation, where the facts having led to his or her conviction show

an obwvious risk that the same kind of criminal activity may be pursued.

PyergrTe

See Article 2 of the Convention and paragraph 2 of Article 3 of the recent draft framework
Decision for the protection of the Euro.

See Article 2, paragraph la and paragraphs 2c and 2d of the Danish proposal , and Article 6
of the Convention.

We have tried to use a wording familiar from the framework decisions issued within the
Group and from the Second Protocal to the Convention on the Protecticn of the European
Communities’ Financial Interests.

Reinstatement of the environment mentioned in Articles 6 and 8 of the Convention has not
been covered because it arises therein as a mere possibility.

Furthermore the way subparagraph e. of Article 2 of the Danish proposal is written refers, in
our view, much more to civil liability issues rather than to criminal liability.
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ARTICLE 6
Liability Of legal per‘sonsl 2 PREEY i N

Each Member State shall take the necessary measures to ensure that legal persons can be held
liable for conduct referred to in Articles 2 and 3 committed for their benefit by any person,
acting either individually or as part of an organ of the legal person, who has a leading position
within the legal person, based on

- apower of representation of the legal person, or
- an authonty to take decisions on bebalf of the legal person, ar

- an authority to exercise control within the Jegal person,

as well as for the involvement as accessories or instigators in the commission of such an

offence.

Apart from the cases already provided for in paragraph 1, each Member State shall take the
necessary measures to ensure that a legal person can be held liable where the lack of
supervision or control by a person referred to in paragraph 1 has made possible the
commission referred to in Articles 2 and 3 for the benefit of that legal person by a person

under its authority.

Liability of a legal person under paragraphs 1 and 2 shall not exclude criminal proceedings
against natural persons who are perpetrators, instigators or accessories in the conduct referred
to in Articles 2 and 3.

See subparagraph 1b. of Article 2 of the Danish proposal and Article 9 of the Convention. In
the latter Article the matter is handied with flexibility, a reservation being admitted
Following this policy it is proposed to make provision for either criminal or administrative
sanchons in Article 7.

The wording of this Article and of the Article that follows is directly inspired by Articles 3
and 4 of the Second Protocol to the 1995 Convention on the Protection of the European
Communities' Financial Interests. That wording became familiar in the work of the
Substantive Cnminal Law Group (see e.g. the Draft Framework on non-cash payment meaus).
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ARTICLE 7

Sanctions for legal persons '

Bach Member State shall take the necessary measures to ensure that a legal person held liable
pursuant to Article 6 is punishable by effective, proportionate and dissuasive sanctions, which shall

include criminal or non-criminal fines and may include other sanctions such as:

exclusion from entitlement to public benefits or aid;

temporary or permanent disqualification from the practice of industrial or commercial
activities;

placing under judicial supervision;

a judicial winding-up order, 3

the obligation to adopt specific measures officially imposed on that legal person in order to

avoid the consequences of conduct such as that on which the criminal liability was founded.
ARTICLE 8
Jurisdiction’

Each Member State shall adopt such appropriate measures as may be necessary to establish

jurisdiction when the offence is committed:

a.  fully orin part in its temtory;,

b.  on board aship or an aircraft registered in it or flying its flag;

c. by legal persons with aregistered office in its territory;

d. by one of its nationals if the offence is punishable under criminal law where 1t was

committed or if the place where it was committed does not fall under any territonal

jurisdiction;

It has been deemed useful to introduce a subparagraph e.

See Article 4 of the Danish proposal and Article 5 of the Convention. A reservation is
provided for there concerning this Article. .
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e. outside the territory of the Member State where the offence affects its territory in a
significant way.

2 Bach Member State shall adopt such appropriate measures as may be necessary to =~tablish
jurisdiction over an offence in cases where an alieged perpetrator is present in its territory
and that pei'petrator cannot be extradited after a request for extradition according to its

domestic law.

No reference has been made to either the measures of seizure and confiscation or to money
laundering as it has been understood in recent proceedings of the group that enough horizontal
instruments on those items were already available, in particular the European Convention signed on
November 8, 1990.

RV
It was also deemed unnecessary to include a reference to the effectiveness of the investigation of

crimes against the environment as included in Article 3 of the Danish proposal.
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