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Agreement on the Free Movement of Persons between Switzerland and the European 

Union 

Submitted by the Home Office on 4- J"14~ IC\ q., 

Subject Matter 

1. This Explanatory Memorandum relates to a Council Decision to sign an 

agreement on Free Movement ·of Persons between Switzerland and the Member 

States of the European Union. 

Ministerial responsibility 

2. The Home Secretary has overall responsibility for the immigration aspects of 

the policy on free movement of persons. The Secretaries of State for Education and 

Employment and Social Security also have an interest in the issues covered by the 

agreement. 

Legal and procedural issues 

i) Legal basis 

3. Articles 40, 42, 44(2), 47, 52, 55, 95 and 308 in conjunction with the second 

sentence of the first sub-paragraph of Article 300(2). 
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ii) Impact on United Kingdom law 

4. The agreement will require changes to United Kingdom law in order in 

particular to confer rights of entry and residence 'in the United Kingdom on Swiss 

nationals, and also on posted persons, in accordance with its terms. It is envisaged 

that this will be by an instrument under section 2(2) of the European Communities Act 

1972, following specification of the agreement under section 1 (3) of that Act. 

European Economic Area 

5. The agreement ,is between the Member States of the European Union and 

Switzerland and would not apply to, or involve, the non-EU EEA states. 

Consultation with others 

6. As the agreement on FMOP concerns issues internal to Member States, the 

Government has not consulted outside organisations. 

Policy implications 

7. Before adoption by the Council, the negotiating mandates were approved by 

UK Ministers and were deposited with the Parliamentary Scrutiny Committees in 

November 1994. The FMOP negotiating mandate provided for the implementation of 

the entire Community acquis in the area of free movement of persons. This includes 

provisions for the free movement of workers; the right of establishment; the right to 

provide services; the mutual recognition of diplomas; the co-ordination of social 

security schemes; and the right of residence for students, pensioners and other non­

active persons. 
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8. There would still be frontier controls between Switzerland and its 

neighbouring Member States. Swiss nationals would still have to identify 

themselves as such and the limited number of third country nationals covered by the 

agreement can be required to have entry clearances before travelling . The fin'al 

agreement also has attached to it a joint declaration indicating a wi llingness on both 

. sides to enter into negotiations on arrangements on migration and asylum which 

would parallel those in the Dublin Convention. 

9. The original draft of the FMOP agreement also provided for the removal of all 

restrictions on the entry and stay of third country (ie non EU/non Swiss) nationals 

where these were the employees of service ' providers established in one Member 

State or Switzerland and were providing a service in another Member State or 

Switzerland for a period of less than 90 days. In negotiation of the text, the 

Government expressed concern at such a sweeping provision in respect of third 

country nationals, which in its view went beyond the existing acquis. Amendments to 

the text were eventually secured which preserved Member States' ability to require 

visas of people falling into this category (and, by implication, to require them to meet 

the criteria for their issue). This is in line with our present practice of requiring entry 

. clearance, but not work permits, of such people, provided they can show that they 

properly fall within the requirements for issue. A provision that these should be issued 

free of charge was removed from the text very shortly before it was tabled at the 

General Affairs Council in December 1998. 

Financial implications 

10. The Government considers that there would be no financial implications arising 

from this agreement. 



Timetable 

11. Following political agreement on 10 December 1998, the agreements were 

initialled by representatives of the Commission and the Swiss Government in Berne on 

26 February 1999. The Presidency and the Commission are aiming for signature of 

the texts in the margins of the General Affairs Council on 21 June. As the agreement 

on Free Movements of Persons will be of mixed competen~e, it does not strictly need 

to be submitted for scrutiny until after signature at the GAC. But the Government 

recognises that it would be helpful for the Committees to consider the agreement on 

FMOP at the same time as the other six agreements. 
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