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from Presidency

to ; Working Party on Cooperation in Criminal Matters

Subject : Draft United Nations Convention against Transnational Organized Crime

- Article 10: Extradition

The following text is a combination of the basic text of Article 10, as prepared by the UN Secretariat
(A/AC.254/4/Rev.3), together with the written proposals that have been formally submitted at the
UN by Member States (A/AC.254/5/Add. 7 and Add. 8, and A/AC.254/L .33, 34, 41, 43, 45 and 48)

In addition France and Sweden have prepared a new version of article 10, which is provided at the

end of this text (A/AC.254/L.47).!

1" This document exists in English only.
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ANNEX

Article 10
Extradition®®

(New Zealand noted the following in respect of article 10; A/AC.254/L.41:

"New Zealand considers that the provisions in the International Convention for the
Suppression of Terrorist Bombings (General Assembly resolution 52/163, annex) provide a
useful precedent for the form of extradition and mutual assistance provisions in this

Convention."

1.  This article shall apply to the offences covered by this Convention [offences established in

article(s) ...].%"

(Syria noted the following in respect of paragraph 1; A/AC.254/L.34:

"The text of paragraph 1 should remain as is and not follow the suggestion contained in
footnote 81, since the minimum and maximum sentences to deprivation of liberty for "serious
crime" will be established in article 2 bis, subparagraph (b), and article 6, paragraph 5,

provides for taking into account the gravity of offences when establishing sanctions."

89 This article combines articles 10-13 in document A/AC.254/4 and is based on a proposal submitted by France and

Sweden (A/AC.254/5) and resubmitted in an amended form during the first session of the Ad Hoc Committee.

The text in brackets in this article was proposed during the discussion at the first session of the Ad Hoc
Committee.

One delegation noted that this article did not sufficiently take into account the principle of aut dedere aut
Jjudicare, in particular in respect of the establishment of jurisdiction.

One delegation emphasized the importance of ensuring procedural safeguards and suggested that either a

separate paragraph should deal with that issue or all relevant paragraphs should refer to “fundamental legal principles”.

81 One delegation proposed that the scope of this article be limited to offences punishable by one year or more of

imprisonment.
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(The Netherlands proposed replacing paragraph 1 with the following, A/AC.254/L.45:

"1. This article shall apply to the offences established in accordance with article(s) [...] of this
Convention and to serious offences, punishable under the laws of the requesting and the
requested States Parties by deprivation of liberty for at least [...] year(s), involving an
organized criminal group. [footnote: The formulation of "serious offences involving an
organized criminal group” should be consistent with article 2, paragraph 1, and article 2 bis].
For the purpose of determining the involvement of an organized criminal group, the
requested State Party shall take into account the information contained in the warrant of
arrest or order having the same legal effect or in the conviction of the person whose
extradition is requested, as well as in the statement of the facts to be provided by the

requesting State in support of its request for extradition.)

(The Netherlands proposed adding the following new paragraph after paragraph 1, A/AC.254/L.45:

"[1 bis] States Parties shall apply this article also if the request for extradition includes several
serious offences, punishable under the laws of the requesting and the requested States Parties
by deprivation of liberty for at least [...] years, although some of the offences are other than
those envisaged in paragraph 1 of this article.

[1 ter] Notwithstanding paragraphs 1 and [1 bis] of this article, States Parties may apply this
article also to serious offences punishable under the laws of the requesting and the requested
States Parties by deprivation of liberty for a maximum period of at least [...] year(s) or by a

more severe penalty.)

2. Each of the offences to which this article applies shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States Parties. The Parties undertake
to include such offences as extraditable offences in every extradition treaty to be concluded between

them %

82 One delegation noted the need for a paragraph on the application of the principle of double criminality to extradition

cases.
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(Syria noted the following in respect of paragraph 2; A/AC.254/L.34:

"There is no need for footnote 82 relating to paragraph 2, since double criminality goes

without saying."

3. If a State Party that makes extradition conditional on the existence of a treaty receives a
request for extradition from another Party with which it has no extradition treaty, it [shall]*® [may]
consider this Convention as the legal basis for extradition in respect of any offence to which this
article applies. Parties that require detailed legislation in order to use this Convention as a legal basis

for extradition shall consider enacting such legislation as may be necessary.

(Syria noted the following in respect of paragraph 3; A/AC.254/L.34:
"Although the words "it may" appear in paragraph 3 of article 6 of the 1988 Convention, it
would be advisable to use the words "it shall" as long as paragraph 2 provides for
consideration of the offences to which article 10 shall be applied as included in the applicable
treaties on extradition."

(New Zealand noted the following in respect of paragraph 3; A/AC.254/1 .41:

"New Zealand would prefer the use of the discretionary term "may" in paragraph 3."

4. States Parties that do not make extradition conditional on the existence of a treaty shall

recognize offences to which this article applies as extraditable offences between themselves.

83 . . .. . . . . ..
One delegation stated that this provision could be mandatory only if the Convention contained provisions outlining a

detailed extradition regime.
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5.  Extradition shall be subject to the conditions provided for by the law of the requested State
Party or by applicable extradition treaties, including the grounds upon which the requested Party may

refuse extradition.

6. In considering requests pursuant to this article, the requested State may refuse to comply with
such requests where there are substantial grounds leading its judicial or other competent authorities
to believe that compliance would facilitate the prosecution or punishment of any person on account
of his or her gender, race, religion, nationality or political opinions, or would cause prejudice for any

of those reasons to any person affected by the request.®

84 Some delegations noted that the use of such ambiguous terms as “substantial” or “cause prejudice” in this provision

could increase the number of refusals to extradite and suggested that the paragraph should be clarified, for example, by
establishing the criteria for the assessment of such issues. Some delegations expressed their preference for the list of
grounds for refusal provided in article 10, paragraph 8, option 2, in document A/AC.254/4.

Some delegations suggested that a request for extradition could be refused if the offence in question was
punishable by capital punishment in the requesting State. One delegation opposed such a provision and noted that
paragraph 5, on the statutory conditions for extradition, would be sufficient.

One delegation noted that the fact that an offender was sentenced in absentia should not as such be grounds for
refusal if the fundamental legal rights of the defendant had not been violated. That delegation offered to prepare a
proposal to that effect.

Regarding paragraph 6, the Office of the United Nations High Commissioner for Refugees (UNHCR)
recommended in document A/AC.254/L.10 that the wording be amended to “Extradition shall not be granted if, from
the circumstances of the case, it can be inferred that persecution for reasons of race, religion, nationality, membership
of a particular social group or political opinion is involved ...".

UNHCR further requested that a paragraph be incorporated into the Convention that would prohibit the
extradition for the purposes of the Convention in cases of “political offences”. UNHCR suggested the following
wording: “Extradition shall not be granted if the offence in respect of which it is requested is regarded by the requested
Party as a political offence, an offence related thereto, or an ordinary criminal offence prosecuted for political reasons.”

One delegation noted that it was prepared to allow such an exception, but not in the case of heinous offences.
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(Ttaly proposed adding the following new paragraphs after paragraph 6; A/AC.254/5/Add. 8:

"1. The fact that a judgement has been issued in absentia shall not be a ground for refusal if it
appears that the case has been tried with the same guarantees as when a defendant is present
and if one of the following has occurred:

(a) The defendant, having knowledge of the trial, has deliberately avoided being
arrested; or

(b) The defendant, having been regularly summoned, has deliberately failed to appear
at the trial.
2. When such conditions are not met, extradition shall in any case be granted if the requesting
State gives assurance, deemed satisfactory by the requested State, that the person whose

extradition is sought shall be entitled to a new trial protecting his or her rights of defence."

(Australia proposed adding the following new paragraphs after paragraph 6; A/AC.254/L .48:

"(...) In considering a request for extradition pursuant to this article for an offence established
under article 3, paragraph 1 (b) of the Convention, the requested State Party may refuse to
comply with the request if the acts or omissions constituting the offence would not be
punishable under the law of the requested State Party by imprisonment for a maximum period

of at least one year or by a more severe penalty.

(...) For the purpose of this article, in determining whether the acts or omissions constituting
the offence would be punishable under the law of the requested State Party, it shall not
matter whether:

(a) The laws of the States Parties place the acts or omissions constituting the offence
within the same category of offence or denominate the offence by the same terminology;

(b) Under the laws of the States Parties the constituent elements of the offence differ,
it being understood that the totality of the acts or omissions as presented by the requesting

State Party shall be taken into account.”
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(New Zealand noted the following in respect of paragraphs 6, 9 and 10, A/AC.254/L.41:

"New Zealand considers that the permitted grounds for refusal of extradition - some of which

are outlined in paragraphs 6, 9 and 10 - should all be contained together in the Convention."

With regard to paragraph 6, in the International Convention for the Suppression of Terrorist
Bombings there is a separate article that deals with this common ground for refusal in relation
to both extradition and mutual assistance. New Zealand considers that this would be a useful

approach in the context of this draft Convention too."

7.  States Parties shall endeavour to expedite extradition procedures and to simplify evidentiary
requirements relating thereto in respect of any offence to which this article applies.® [States Parties,
subject to their domestic legislation, shall consider simplifying extradition of consenting persons who
waive formal extradition proceedings, by allowing direct transmission of extradition requests

between appropriate ministries. ]*®

(Poland proposed the following amendment of paragraphs 7, A/AC.254/5/Add.7:

Delete the first sentence. The second (bracketed) sentence of paragraph 7 should read as
follows: "States Parties shall consider surrendering to each other, subject to their domestic
law, under speedy and simplified procedures any persons sought for the purpose of
extradition, subject to the agreement of the requested State and the consent of such persons,
provided that the consent has been expressed voluntarily and in full awareness of the

consequences. The requested State shall afford such persons the right to legal counsel.")

85 Some delegations expressed their concern that this paragraph might lead to violations of the fundamental legal rights of

the defendant.

86 The text in brackets was retained from the original document (A/AC.254/4). The text was omitted in the revised

proposal by France and Sweden.
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(Syria noted the following in respect of paragraph 7; A/AC.254/L.34:

"The text of this paragraph should remain as is, including the bracketed text."

8. Subject to the provisions of its domestic law and its extradition treaties, the requested State
Party may, upon being satisfied that the circumstances so warrant and are urgent and at the request
of the requesting Party, take a person whose extradition is sought and who is present in its territory
into custody or take other appropriate measures to ensure his or her presence at extradition

proceedings.

9. (a) The State Party in the territory of which the offender or the alleged offender is found
shall, in cases where this Convention applies, if it does not extradite that person [for the
purpose of prosecution],’” be obliged, upon request of the State Party seeking extradition,
whether or not the offence was committed in its territory, to submit the case without undue
delay to its competent authorities for the purpose of prosecution, [subject to the condition of
double criminality,] through proceedings in accordance with the laws of that State®®. Those
authorities shall take their decision in the same manner as in the case of any other offence of a

grave nature under the law of that State;®

87 One delegation noted that the element of refusal of extradition solely on the basis of the nationality of the alleged

offender should be retained.

88 Several delegations were of the view that the principle aut dedere aut judicare should also be applicable in cases of

refusal of extradition because of the existence of the death penalty in the requesting State.

89 One delegation proposed the deletion of the last sentence of this paragraph.

10433/99 BM/lwp EN
DGH I 8



(Syria noted the following in respect of paragraph 9(a); A/AC.254/L.34:

"There is no need for the phrase "for the purpose of prosecution”, which is placed between
brackets, since the person could be an offender or an alleged offender, whereas the phrase
"for the purpose of prosecution refers only to the alleged offender.

The phrase "subject to the condition of double criminality should be retained, whereas the last

sentence of paragraph 9(a) and all of paragraph 9(b) should be deleted."

(in an unnumbered submission, China proposes the following amendment to paragraph 9 (a):

"The State Party in the territory of which the offender or the alleged offender is found shall,
in case where this convention applies, if it does not extradite that person, be obliged, upon
request of the State Party seeking extradition, whether or not the offence was committed in
its territory, to submit the case without undue delay to its competent authorities for the
purpose of prosecution, provided that it has established jurisdiction over such offence under
article 9 of this convention, through proceedings in accordance with the laws of its own.
Those authorities shall make their decision taking into account of the serious nature of the
offence. The States Parties concerned shall cooperate with each other, in particular on

procedural and evidentiary aspects, to ensure the efficiency of such prosecution.")

(the US proposed the following addition at the end of paragraph 9(a); A/AC.254/L 33:

"A State Party that submits a case for prosecution following the denial of extradition on
grounds of nationality shall treat the investigation and prosecution with diligence, shall
devote sufficient resources to conduct the matter effectively and shall coordinate with the
requesting State. It shall ensure that its mutual assistance, procedural and evidentiary laws

enable effective action to be taken on the basis of evidence obtained from another State.")
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(b) Whenever a State Party is permitted under its domestic law to extradite or otherwise
surrender one of its nationals only upon the condition that the person will be returned to that
State to serve the sentence imposed as a result of the trial or proceedings for which the
extradition or surrender of the person was sought and this State and the State seeking the
extradition of the person agree with this option and other terms that they may deem
appropriate, such a conditional extradition or surrender shall be sufficient to discharge the

obligation set forth in subparagraph (a).

(New Zealand noted the following in respect of paragraphs 9 and 10, A/AC.254/L..41:
"New Zealand's preference with regard to paragraphs 9 and 10 would be to omit any

provision relating to the refusal to extradite nationals.")

10. If extradition, sought for purposes of enforcing a sentence, is refused because the person
sought is a national of the requested State Party, the requested Party shall, if its law so permits® and
in conformity with the requirement of such law, upon application of the requesting Party, consider
the enforcement of the sentence that has been imposed under the law of the requesting Party or the

remainder thereof.

(India proposes the insertion of the following paragraph after paragraph 10; A/AC.254/L.43:

"(..) If the extradition of the same person or persons, whether for the same offence or for
different offences under this Convention, is requested by more than one State Party, the
requested State Party shall determine to which State the person or persons shall be exiradited
first. In determining this, the requested State shall give due consideration to the following
factors:

(a) The severity of the offences for which extradition has been sought by the

requesting State Parties;

% One delegation noted that this paragraph required clarification as to what procedure should be followed if the law did

not regulate the matter.
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(b) The nationality of the person or persons whose extradition has been sought;
( ¢) The dates of receipt of the requests for extradition,;

(d) Any other factor that the requested State may consider expedient."

11. Any person regarding whom proceedings are being carried out in connection with any of the
offences covered by this Convention shall be guaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the rights and guarantees provided by the law of the State in

the territory of which that person is present.

12. States Parties shall seek to conclude bilateral and multilateral agreements to carry out or to

enhance the effectiveness of extradition.®*

(New Zealand noted the following in respect of paragraph 12; A/AC.254/L .41:

"New Zealand would prefer to retain the option of non-treaty based extradition and therefore
questions the utility of retaining paragraph 12 (which requires countries to seek to conclude

bilateral or multilateral agreements.")

13. States Parties may consider entering into bilateral or multilateral agreements, either ad hoc or
general, on the transfer to their country of persons sentenced to imprisonment or other forms of
deprivation of liberty for offences to which this article applies, in order that they may complete their

sentences there.

%1 One delegation suggested that this issue was already covered by paragraphs 3 and 4 and therefore proposed the

deletion of this paragraph.
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[14. States Parties shall designate an authority, or when necessary authorities,” which shall have the
responsibility and power to execute requests for extradition or to transmit them to the competent
authorities for execution. The Secretary-General shall be notified of the authority or authorities
designated for this purpose. Transmission of requests for extradition and any communication thereto
shall be effected between the authorities designated by the Parties.® This requirement shall be
without prejudice to the right of a Party to require that such requests and communications be

addressed to it through the diplomatic channel.}**

(Syria noted the following in respect of paragraph 14; A/AC.254/1.34:

"This paragraph should remain in article 10."

(New Zealand noted the following in respect of paragraph 14, A/AC.254/L.41:

"New Zealand would support the combination of paragraph 14 with the equivalent provision

in article 14, on mutual legal assistance.")

%2 Several delegations noted that this provision was based on the corresponding provision in the 1988 Convention, but

that in the latter the provision concerned mutual assistance. They noted that the use of central authorities instead of the
diplomatic channels for the purpose of extradition, as well as the designation of several authorities for that purpose,

might be problematic.

93 Several delegations proposed that reference be made to the possibility of using modern means of communication in the

transmission of requests. One delegation proposed that, if any provisions were included in the Convention on the
consideration of extradition, the corresponding article in the Model Treaty on Extradition (General Assembly
resolution 45/116, annex) should be used.

Two delegations proposed that the issue of interim arrest in anticipation of extradition be noted. Another

delegation was of the view that the matter was sufficiently well covered in current extradition practice.

94 Several delegations supported the transfer of this paragraph to the present article from a separate article that had

appeared in document A/AC.254/4. Some delegations, however, were of the view that it should be combined with the
corresponding provision on central authorities in article 14 (Mutual legal assistance) and be placed in a separate article
entitled “Transmission of requests for extradition and mutual assistance”, to precede the articles on these issues. One
delegation was of the view that this separate article should more generally include provisions that were common to all

forms of international judicial cooperation.
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(Poland proposed the following new paragraphs 15-17; A/AC.254/5/Add.7:

"15. If necessary, the offences established in articles 3 ([Criminalization of ] participation in
an [organized criminal group]), 4 (Money-laundering) and 4 fer (Measures against
corruption) of this Convention shall be treated, for the purposes of extradition between State
Parties, as if they had been committed not only in the place in which they occurred but also in
the territory of the States that have established jurisdiction in accordance with paragraphs 1

and 2 of article 9 (Jurisdiction).)

(16. For the purpose of extradition under this article, the offences established in articles 3
([Criminalization of ] participation in an [organized criminal group]), 4 (Money-laundering)
and 4 ter (Measures against corruption) of this Convention shall not be considered fiscal
offences or political offences or regarded as politically motivated, without prejudice to the

constitutional principles and basic concepts of the domestic legal systems of States Parties.)

(17. The extradition shall be refused if the facts on which the request is grounded do not
constitute an offence under the law of the requested State. To establish double criminality,
the competent authorities of that State shall satisfy themselves that the essential [substantial]
elements of the conduct described in the request and/or the warrant of arrest correspond to
an offence punishable under the laws of their State. The establishment of double criminality

with respect to money-laundering is not conditional upon the predicate offence.")

Note by Poland (A/AC.254/5.Add.7): "Delegates may wish to specify the requirements of
double criminality with respect to two other offences established in the Convention, that is,

participation in an organized criminal group and corruption [of public officials]."
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Proposal of France and Sweden for a new formulation of article 10 (A/AC.254/L.47):

Article 10

Extradition

1. This article shall apply to the offences covered by this Convention.

2. Each of the offences to which this article applies shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States Parties. The Parties
undertake to include such offences as extraditable offences in every extradition treaty to be

concluded between them.*s

3. If a State Party that makes extradition conditional on the existence of a treaty receives a
request for extradition from another Party with which it has no extradition treaty, it may
consider this Convention as the legal basis for extradition in respect of any offence to which
this article applies. Parties that require detailed legislation in order to use this Convention as a

legal basis for extradition shall consider enacting such legislation as may be necessary.

4. States Parties that do not make extradition conditional on the existence of a treaty shall

recognize offences to which this article applies as extraditable offences between themselves.*®

5. Extradition shall be subject to the conditions provided for by the law of the requested State
Party or by applicable extradition treaties, including the grounds upon which the requested

Party may refuse extradition.”’

%5 The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.

% The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.

%7 The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.
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In considering requests pursuant to this article, the requested State may refuse to comply with
such requests where there are substantial grounds leading its judicial or other competent
authorities to believe that compliance would facilitate the prosecution or punishment of any
person on account of his or her gender, race, religion, nationality or political opinions, or

would cause prejudice for any of those reasons to any person affected by the request.”

States Parties shall endeavour to expedite extradition procedures and to simplify evidentiary
requirements relating thereto in respect of any offence to which this article applies. States
Parties shall consider surrendering to each other, subject to their domestic law, under speedy
and simplified procedures, any persons sought for the purpose of extradition, subject to the
agreement of the requested State and the consent of such persons, provided that the consent
has been expressed voluntarily and in full awareness of the consequences. The requested State

shall afford such persons the right to legal counsel.

Subject to the provisions of its domestic law and its extradition treaties, the requested State
Party may, upon being satisfied that the circumstances so warrant and are urgent and at the
request of the requesting Party, take a person whose extradition is sought and who is present
in its territory into custody or take other appropriate measures to ensure his or her presence at

extradition proceedings.”

(a) The State Party in the territory of which the offender or the alleged offender is found
shall, if it does not extradite that person solely on the basis of his or her nationality, be
obliged, upon request of the State Party seeking extradition, whether or not the offence
covered by the Convention was committed in its territory, to submit the case without
undue delay to its competent authorities for the purpose of prosecution, through
proceedings in accordance with the laws of that State. Those authorities shall take their

decision in the same manner as in the case of any other offence of a grave nature under

%8 The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.

%9 The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.
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(b) Whenever a State Party is permitted under its domestic law to extradite or otherwise
surrender one of its nationals only upon the condition that the person will be returned to
that State to serve the sentence imposed as a result of the trial or proceedings for which
the extradition or surrender of the person was sought and this State and the State seeking
the extradition of the person agree with this option and other terms that they may deem
appropriate, such a conditional extradition or surrender shall be sufficient to discharge

the obligation set forth in subparagraph (a).'”

10. If extradition, sought for purposes of enforcing a sentence, is refused because the person
sought is a national of the requested State Party, the requested Party shall, if its law so permits
and in conformity with the requirement of such law, upon application of the requesting Party,
consider the enforcement of the sentence that has been imposed under the law of the

requesting Party or the remainder thereof !

11.  Any person regarding whom proceedings are being carried out in connection with any of the
offences covered by this Convention shall be guaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the rights and guarantees provided by the law of the

State in the territory of which that person is present.'®

12. States Parties shall seek to conclude bilateral and multilateral agreements to carry out or to

enhance the effectiveness of extradition. !

19 The text of paragraph 9 (b) is retained unchanged from document A/AC.254/4/Rev.3.

191 The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.

192 The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.

193 The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.
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13. States Parties may consider entering into bilateral or multilateral agreements, either ad hoc or

general, on the transfer to their country of persons sentenced to imprisonment or other forms

of deprivation of liberty for offences to which this article applies, in order that they may

complete their sentences there.'**

[14. States Parties shall designate an authority, or when necessary authorities, which shall have the

responsibility and power to execute requests for extradition or to transmit them to the

competent authorities for execution. The Secretary-General shall be notified of the authority or

authorities designated for this purpose. Transmission of requests for extradition and any

communication thereto shall be effected between the authorities designated by the Parties. This

requirement shall be without prejudice to the right of a Party to require that such requests and

communications be addressed to it through the diplomatic channel.]

104

The text of this paragraph is retained unchanged from document A/AC.254/4/Rev.3.
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