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COUNCIL OF Brussels, 20 September 1999
THE EUROPEAN UNION
10998/99
LIMITE
MIGR 56
NOTE
from General Secretariat
to : Migration Working Party
Subject : Compilation of replies to questionnaire concerning Council Resolution of

4 December 1997 on measures to be adopted on the combating of marriages
of convenience (OJ No C 382 of 16.12.1997, p. 1) (see Telex No 1858 dated
22.4.99)

Delegations will find herewith the replies received from Belgium, Denmark, Germany, Greece,

Spain, Portugal, Finland, Sweden and the United Kingdom to the abovementioned questionnaire.

France, Ireland, Italy, Luxembourg, the Netherlands and Austria have not as yet replied.
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QUESTIONNAIRE

(n Have you adopted provisions in any of the areas covered by the Resolution since its adoption ?
If so, please state what those measures are and give a brief resumé of their objectives and
substance. If appropriate, attach to your reply a copy of the measures you have adopted.

2 Did you have problems in adopting those measures? If so, please state what type of problems
and how you resolved them.

3) Do you envisage adopting measures in the areas in question in the near future? If so, what
kind of measure, in which areas and with what proposed timescale?

@ How did you apply in practice the Resolution, apart from the adoption of intermal provisions?
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BELGIUM

Belgium has adopted no new provisions since the Resolution of 4 December 1997. Some new
bills have been tabled and are currently still under consideration by our Parliament (see
question 3).

However, even before 4 December 1997, we did have some provisions (ministerial circulars)
intended to combat and prevent marriages of convenience.

In particular, there are:

- 1 July 1994: Circular issued by the Justice and Interior Ministers regarding the
circumstances in which the registrar can refuse to perform a marriage
This allows registrars to refuse to perform a marriage if it appears to be of an artificial
nature. This does not mean treating every mixed marriage as suspicious prima facie,
but rather making sure - even then only if it is obvious that the wishes expressed by the
parties involved do not correspond to their real wishes - that the sole aim of the
marriage is not to obtain some advantage linked to married status. A combination of the
following circumstances gives a serious indication that a marriage in name only is
intended: if the couple cannot hold a conversation or do not understand one another, if
one of the partners is cohabiting on a long-term basis with someone else, if there is
ignorance of certain details about the intended spouse (name, nationality, first name), if
a sum of money has been promised for the marriage to be contracted, and so on.

— 28 August 1997: Circular relating to the procedure for the publication of marriage banns
and to the documents which have to be produced to obtain a visa to contract a marriage
in Belgium, or to obtain a family reunification visa on the basis of a marriage performed
overseas
This circular contains a section relating to the active and preventive role of registrars in
combating marriages of convenience. It repeats the key points of the measures
described above, emphasising the active role of registrars.

The measures listed in paragraph 1 are not properly speaking legal texts, since they are only
ministerial circulars. Consequently, the legislature recently decided to end the position of
legal insecurity in which certain registrars find themselves when they delay or refuse to
conduct a marriage ceremony because of well-founded suspicions.

Several texts are being considered by Parliament:

- A bill incorporating an Article 17a into the civil code relating to marriages of
convenience:
Alms to combat artificial marriages contracted in order to benefit from the
consequences of marriage with regard to entry to the country, to residence, and to
nationality. It limits the obligation on a registrar to officiate when there are serious and
corroborating suspicions that it is a marriage of convenience.

— A draft bill modifying the civil code in order to provide for a system of checks on and

authentication of marriage certificates — in the case of marriages conducted overseas —
in order to see if they are valid in Belgium.
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BELGIUM

— A bill aiming to establish a preventive mechanism to combat the practice of marriages
of convenience: this concemns the replacement of the procedure for the publication of
marriage banns with a procedure for a “marriage declaration” submitted by one or both
of the future spouses. At this stage, the registrar will request a number of documents
(birth certificate, proof of identity, of nationality, of unmarried status, and of inclusion
in one of the population registers) which will enable him to consider whether there is
any hindrance to the performance of the marriage, and will undertake an examination of
the matters listed above (language spoken by the couple, long-term cohabitation with
another person, ignorance of certain details about the future spouse (name, nationality,
first name), money promised to contract the marriage, and so on) in order to check if the
real wishes of the couple correspond to the wishes expressed. As a preventive measure,
this text also proposes the addition of a specific ground for annulment in the case of a
marriage of convenience.

4.  The principal preventive measures which have been applied consist mainly of the organisation
of interviews, either when an application is made for a visa to contract a marriage in Belgium,
or for a family reunification visa at Belgian embassies in certain countries where the
phenomenon of marriages of convenience is growing, or when a request is made to the
communal administration by the registrar for the publication of marriage banns.

These interviews are carried out in the light of the circumstances mentioned both in the
Resolution (Article 2) and in the national circulars, which when they co-occur indicate
grounds for well-founded suspicion.

The examination of documents produced in support of a visa application or an application for
the publication of marriage banns does reveal some cases of fraud, where the documents are
forged or contain false information.

Regarding residence permits, the responsible department of the Aliens’ Office initially issues
a permanent residence permit, either after the spouses (if they both come from third countries)
have lived together for one year, or (in the case of a marriage between a third country national
and a national of a Member State) if they have done so for 5 months.

The refusal to issue a residence permit can give grounds for an appeal to an administrative
tribunal (the Advisory Committee on Foreigners) which is responsible for re-examining such
decisions.

A residence permit issued following a marriage of convenience is in principle withdrawn
following a final judicial decision (when all channels of appeal have been exhausted),
annulling the marriage as well as all its effects.
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DENMARK

Question 1

Law No 473 of 1 July 1988 amending the Aliens Act and the Criminal Code (temporary residence
permit, asylum, family reunification, deportation, etc.) introduced a provision in Section 9(9) of the
Aliens Act to the effect that there can be no authorisation of family reunification of spouses or
persons permanently cohabiting if there are clear grounds for supposing that the main aim of the
marriage or cohabitation is to obtain a residence permit.

The provision has been inserted in the Aliens Act in order to prevent marriages or permanent
cohabitation with the sole aim of obtaining a residence permit for Denmark.

It was made clear in preparatory work (Bill No L59 of 16 April 1988, page 21) that there must be
definite grounds for assuming that a marriage is being concluded for the above purpose. A
supposition that this is the case is not sufficient.

According to preparatory work on the Act, careful attention must be paid to all aspects of a case
when taking a decision. Particular considerations include the fact that the persons concerned may
not be living in the same home, may not be able to communicate in the same language, or may have
no or only limited acquaintance with each other before the marriage, as well as any previous
marriages involving the parties. In this connection, the assessment may include the issue of
whether the party resident in Denmark has previously been married to an alien and then divorced
shortly after the alien in question obtained a permanent residence permit.

Question 2

There were no problems in adopting this measure.

Question 3

There are no plans to adopt further measures in the areas in question in the near future.

Question 4

Since Section 9(9) of the Aliens Act entered into force on 3 July 1998, the Danish Immigration
Service has rejected applications in about 10 cases on the grounds that the principal aim of the
marriages was to obtain a residence permit. Two of these decisions have been confirmed by the
Ministry of the Interior and the Ministry has overturned one of the decisions.

An important factor in the decisions in a number of cases was that there were doubts as to whether
the spouses were living together. Some of the spouses, for example, did not have a key to the

conjugal home, while others did not know the address, layout of the home, etc.

Another factor that was often significant was that the spouses had only known each other for a very
short time before the marriage took place.
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DENMARK

In almost all cases, an important factor was that the spouses knew very little about each other's
personal circumstances, e.g. dates, job, hobbies and activities. In many cases there was also the fact
that the spouses knew little about each other's families, e.g. the names of the other spouse’s children
and other close members of the family.

In most cases, there were language difficulties in communications between the spouses as they did
not have a common language.

In some cases it was not shown that there was to be any transfer of money in connection with the
marriage.

On the other hand, in most cases the authorities attached importance to the fact that at least one of
the spouses had been married before.

For those resident in Denmark, an important consideration was whether such previous marriages
had been with aliens and had lasted only a short time, usually ending shortly after the spouse had
obtained a permanent residence permit.

In the case of the applicant spouse, previous marriages were an important factor if they had not
lasted long enough to obtain a permanent residence permit or the applicant had divorced from a
spouse in the country of origin after a lengthy marriage, possibly with children, shortly before
embarking on the new marriage.

In many cases importance was also attached to the fact that one of the spouses had been married to
a close relative of the other spouse prior to the new marriage or that the applicant had had children
by a relative of the other spouse.

In addition, importance was attached to any discrepancies between information given to the
authorities by the two spouses concerning their activities, e.g. what they had recently eaten together,
what they had done the previous day, how they had travelled to the appointment with the
authorities, etc.

Finally, significance was also attached to any major age difference between the spouses.

In some cases, the Danish Immigration Service interviewed the spouses separately. In other cases,
the police obtained information about the spouses at the request of the Danish Immigration Service.

According to Section 9(9) of the Aliens Act, Danish law only allows rejection of an application for
a residence permit in connection with the application. It does not, however, allow withdrawal of an
existing residence permit or refusal to extend a residence permit. Such withdrawal or refusal can
only occur if the conditions originally imposed for the residence permit are no longer fulfilled
(e.g.the spouses living together) or the residence permit was obtained on the basis of false
information from the applicant.

Danish law generally provides for appeals against decisions which do not fully satisfy the
applicant’'s wishes. This also applies in cases where a decision is based on the existence of a
marriage of convenience.
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GERMANY

Re 1:
No, no rules have been adopted in any of the areas covered.

Question 2 is therefore inapplicable.

Re 3:
No, there are no plans to adopt rules in the areas covered.

Re 4:

The Resolution was forwarded to the aliens authorities via the Ministries of the Interior of the
Lander and is applied in practice by those authorities. There have been no difficulties of
implementation as the contents of the Resolution are in line with the existing legal position in
Germany.
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GREECE

The responsible hellenic authorities forwarded to the Aliens’ Services all around the country
information and orders about the implementation of the Council Resolution of 4.12.1997 on
measures to be adopted on the combating of marriages of convenience, after its adoption by the
Council of JHA.

The result of a recently conducted research by the Ministry of Public Order showed that during
the last two years 10 applications for a residence permit have been rejected and 17 residence
permits have been recalled, after it was proven that they were based on marriages of convenience.
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(D)

2)
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SPAIN

Have you adopted provisions in any of the areas covered by the Resolution since its
adoption ?

No provisions have been adopted recently which have a bearing on the content of the
Council Resolution of 4 December 1997.

However, it may be useful to point out that the general rules concerning aliens in framework
Law 7/1985 of 1 July 1985 and the implementing Regulation adopted in Royal
Decree 155/1996 of 2 February 1996 require that, for the purposes of family reunification,
the foreign spouse and the legally resident alien not be already separated and that there be no
fraud. The validity and duration of the reunited spouse's residence permit is determined by
that of the resident spouse and by the continued existence of the circumstances on the basis
of which it was granted (Article 54 of the Regulation implementing the above Constitutional
Law).

Finally, the content of the above Resolution was already partly covered in our legislation,
specifically by the Instructions of 9 January 1995 and 30 May 1995 issued by the
Directorate-General for registers and notaries.

Did you have problems in adopting those measures?

Do you envisage adopting measures in the areas in question in the near future? If so, what
kind of measure, in which areas and with what proposed timescale?

How did you apply in practice the Resolution, apart from the adoption of internal
provisions?

As set out in point 1.
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PORTUGAL

Nos 1 and 2

The Portuguese Civil Code has provisions covering simulated marriages (a term which should be
used instead of marriages of convenience) which may be annulled under Articles 1635, 1640 and
240. According to the legal literature: "4 simulated marriage is a marriage in which there was no
genuine desire to be married and in which the intention of the persons getting married was not o
form a family, but to achieve other and very different aims”. (See Prof. Pereira Coelho).

"And amongst these aims, which can differ very widely, the one which interests us here is the aim of
couples who seek to prejudice the interests of their own country, by circumventing the immigration
or nationality laws.” (Report of 16.2.1998 by the Director-General for Registry and Notarial
Matters at the Ministry of Justice, on the Council Resolution concerned).

Thus it would appear that according to Portuguese law the concept of simulated marriage is wider
than set out in point 1 of the abovementioned Resolution.

Following this introduction it should be noted that no measures have been adopted in the fields
covered in the Resolution, either because national law already provides for the annulment of
simulated marriages or because, in some cases, it prevents such marriages from taking place.

Indeed, in the process of investigating the circumstances of a marriage the law gives the Chief
Registrar of the Civil Registry the power/duty of carrying out the procedures necessary to certify
the identity of the persons concerned and the existence of any impediments to celebration of the
marriage. In exercising that activity, wherever there have been indications that documents have
been falsified confirmation of their authenticity is requested, which has led to the detection of
various cases of fraud.

"However, concerning simulated marriages, which may be annulled under the provisions of
Article 1635(d) of the Civil Code, there is no special procedure which Chief Registrars can employ
when faced with information indicating the lack of the intention to enter into marriage.

It therefore appears de facto that in such cases the only option remaining for the Chief Registrar is
to use the provision of Article 45 of the Civil Registry Code, enabling him to insist on the
intervention of two witnesses at the marriage ceremony as long as there are founded doubts
regarding the veracity of the parties' statements” (Report 0of 16.2.1998, DGRN).

Although national law does not provide in concrete terms for the possibility of the Chief Registrar
refusing to perform a marriage when there are indications that it is a simulated marriage, there is, on
the other hand, nothing to stop him from ensuring that the requisite procedures are taken after the
event to determine whether the marriage should be annulled. Only after annulment of the marriage
by decision of the competent court can a residence permit obtained by virtue of that marriage be
revoked.
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PORTUGAL
3. The adoption of measures in this connection is not planned at present although it should be
mentioned that this is a subject which is being closely monitored.

4.  The Resolution has been implemented in practice within the limits laid down by national
legislation.
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FINLAND

1. § 18c of the law (537/1999) amending the aliens law concerns the conditions for granting
residence permits to persons abroad on the basis of family ties. In the explanatory
memorandum to that section of the law Finland referred to the European Union Council
Resolution (97/C 382/01) on measures to be adopted on the combating of marriages of
convenience. In defining the concept of family life in connection with the consideration of
residence account was to be taken of the factors mentioned in the Resolution which might
give grounds for assuming that the marriage was contracted in order to circumvent the
immigration rules.

The Resolution referred to is also annexed to the Interior Ministry's instructions on residence
and work permits (doc. No 9/11/99). The issuing authorities thus take the Resolution into
account in their overall consideration of whether permits should be granted.

The Interior Ministry's orders (doc. No 5/011/99) on taking decisions in matters of refusal of
entry or expulsion also refer to the possibility for the State to take action against the
circumvention of immigration rules through so-called marriages of convenience.

2. No.
3. No.
4. In Finland the Resolution is used as a guideline in the overall consideration of whether to

grant a residence or work permit. The Foreign Affairs Ministry has sent copies of the
Resolution to all Finnish representations that issue visas and residence permits as
background material supporting the detection of possible marriages of convenience. In the
training of officials attention has also been drawn to such marriages and the uncovering of
evidence of them. Marriages of convenience can be tackled either through permit-issuing
procedures or with the help of criminal investigations where the act fulfils some criminal
element. Under § 18c of the Finnish aliens law the basic assumption in deciding on
applications is that a genuine family situation is involved. A residence permit will be
refused if it can be demonstrated that the marriage has been contracted in order to
circumvent the immigration rules.
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SWEDEN

1. Have you adopted provisions in any of the areas covered by the Resolution since its adoption?

No. Sweden has for some time applied a system called "suspended immigration control” to
prevent marriages of convenience.

2. Did you have problems in adopting those measures?

3. Do you envisage adopting measures in the areas in question in the near future? [f so, what kind
of measure, in which areas and with what proposed timescale?

The rules are at present being reviewed, but with the emphasis on the consequences of the
Swedish rules for women applying for a residence permit and being mistreated by the person
resident in Sweden. [t is too early to say when or whether new rules will be adopted as a
result of the review.

4. How did you apply the Resolution in practice, apart from the adoption of internal provisions?

Briefly, the Swedish system of suspended immigration control involves the following. First
of all the residence permit has in pnnciple been granted before entry. Thereafter a
probationary period of two years applies. A provisional residence permit can be issued for
that period after an enquiry by the responsible authorities. After two years a permanent
residence permit can be issued if the relationship is still deemed to be serious. The
authorities must normally have heard both parties when investigating the relationship.
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(4)

THE UNITED KINGDOM

The United Kingdom authorities continue to follow the practices which were in operation
before December 1997 and which are laid down in the Resolution to combat marriages of
convenience which are constituted as a means of circumventing the rules on entry and
residence of third-country nationals. We have not set up any new provisions in the areas
covered by the Resolution since its adoption.

Not applicable.

There are proposals currently under consideration to extend the rights of applicants who are
refused a residence permit, and to strengthen the powers of registrars of marriage. The new
Immigration and Asylum Bill which is currently before Parliament will give a statutory right
of appeal to those refused a residence permit on the grounds of contracting a marriage of
convenience. The Bill also proposes to place a duty on marriage registrars to report their
suspicions that a marriage may be a sham.

We have applied the Resolution in accordance with European Community law and domestic
law where applicable.
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COUNCIL OF Brussels, 31 January 2000
THE EUROPEAN UNION

10998/99
COR 1
LIMITE
MIGR 56
NOTE
from General Secretariat
to : Migration and Expulsion Working Party
Subject : Compilation of replies to questionnaire concerning Council Resolution of

4 December 1997 on measures to be adopted on the combating of marriages
of convenience (OJ No C 382 of 16.12.1997, p. 1) (see Telex No 1858 dated
22.4.99)

Page 5, first paragraph, first line

For: “Law No 473 of 1 July 1988~
Read: “Law No 473 of 1 July 1998~

Page 5. third paragraph, first line

For: “It was made clear in preparatory work (Bill No L59 of 16 April 1988, page 21)”
Read: “It was made clear in preparatory work (Bill No 159 of 16 April 1998, page 21)”
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COUNCIL OF Brussels, 3 February 2000

THE EUROPEAN UNION
10998/99
ADD 1
LIMITE
MIGR 56
NOTE
from General Secretariat
to : Migration and Expulsion Working Party
Subject : Compilation of replies to questionnaire concerning Council Resolution of

4 December 1997 on measures to be adopted on the combating of marriages
of convenience (OJ No C 382 of 16.12.1997, p. 1) (see Telex No 1858 dated
22.4.99)

Delegations will find herewith the reply received from France to the abovementioned questionnaire.

Ireland, Italy, Luxembourg, the Netherlands and Austria have not as yet replied.
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QUESTIONNAIRE

(D Have you adopted provisions in any of the areas covered by the Resolution since its adoption ?
If so, please state what those measures are and give a brief resumé of their objectives and
substance. If appropriate, attach to your reply a copy of the measures you have adopted.

(2) Did you have problems in adopting those measures? If so, please state what type of problems
and how you resolved them.

(3) Do you envisage adopting measures in the areas in question in the near future? If so, what
kind of measure, in which areas and with what proposed timescale?

4 How did you apply in practice the Resolution, apart from the adoption of internal provisions?
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FRANCE

1. French legislation on the entry and residence of aliens was amended by Law No 98-349 of 11
May 1998 which clarified the concept of combating marriages of convenience. The legislator
considered that ex-post checks should be used to combat these marriages, rather than ex-ante
checks as provided for in the previous legislation.

@  The new legislation (Article 12a (4) of Ordinance No 45-2658 of 2 November 1945)
abolished the stipulation for the foreign spouses of French nationals that the granting of an
initial temporary residence permit (valid for one year or less) was subject to two conditions:
one year’s marriage and a year’s genuine cohabitation.

From now on, verification of genuine cohabitation will be carried out when residence permits
are renewed (and not, as in the past, before issue of an initial permit)

@  Inthe case of marriages between third-country nationals, the new legislation

(Article 12a (1) and Article 29 of the Ordinance of 2 November 1945) provides that a
temporary residence permit (valid for one year or less) or a full residence permit (valid for ten
years) may be granted to an alien joining his or her spouse who has been legally resident in
France for at least one year (as opposed to two years) with a temporary or full residence
permuit.

If the couple stops cohabiting, the residence permit granted to the spouse on the grounds of
family reunification may not be renewed in the year following its issue, if it is a temporary
residence permit, or may be withdrawn in the case of a full residence permit.

@  The spouses of French nationals or legally resident aliens who do not fall into the above
categories may be issued with a temporary residence permit if their personal and family ties in
France are such that refusal to authorise their stay would infringe their right to respect for
private and family life to an extent disproportionate to the grounds for the refusal (Article 12a
(7) of the Ordinance of 2 November 1945).

In this case, the departments responsible for examining the request have to verify the
existence, stability and genuineness of the family ties in France in order to establish the
unquestionable nature of family life within the meaning of Article 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November
1950 (Article 7 (4) of Decree No 46-1574 of 30 June 1946).

2.-3. not applicable
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The principles contained in the 1997 Resolution are implemented by the Prefecture
departments responsible for application of the right of entry and residence of aliens in France,
under the supervision of the administrative courts.

The administrative courts, in particular the Council of State, ensure that the State's various
departments comply with the law and with international conventions (especially the
abovementioned European Convention for the Protection of Human Rights) and also with the
principle that it is the duty of an authority to counter fraud committed in order to obtain the
application of public law provisions, even in cases where the fraud takes the form of an act of
private law. Consequently, if it can be established beyond doubt that a marriage was
contracted with the sole aim of obtaining a residence permit, it is the duty of the prefect to
counteract such fraud and refuse the residence permit (Council of State Opinion of 9.10.1992
ABIHILALI and AROKEUN 11.12.92)
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COUNCIL OF Brussels, 10 February 2000
THE EUROPEAN UNION

10998/99
ADD 2
LIMITE
MIGR 56
NOTE
from General Secretariat
to : Migration and Working Party
Subject : Compilation of replies to questionnaire concerning Council Resolution of

4 December 1997 on measures to be adopted on the combating of marriages
of convenience (OJ No C 382 of 16.12.1997, p. 1) (see Telex No 1858 dated
22.4.99)

Delegations will find herewith the reply received from Austria to the abovementioned

questionnaire.

Ireland, Italy, Luxembourg and the Netherlands have not as yet replied.
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COUNCIL OF Brussels, 4 April 2000
THE EUROPEAN UNION

10998/99
ADD 3
LIMITE
MIGR 56
NOTE
from General Secretariat
to : Migration and Working Party
Subject : Compilation of replies to questionnaire concerning Council Resolution of

4 December 1997 on measures to be adopted on the combating of marriages
of convenience (OJ No C 382 of 16.12.1997, p. 1) (see Telex No 1858 dated
22.4.99)

Delegations will find herewith the additional reply received from Belgium to the above-mentioned

questionnaire. This has entailed amendments to 13488/99 (see 13488/1/99 pages 2 and 3).

The General Secretariat has not yet received replies from Ireland, Italy, Luxembourg and the

Netherlands.
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QUESTIONNAIRE

(D Have you adopted provisions in any of the areas covered by the Resolution since its adoption ?
If so, please state what those measures are and give a brief resumé of their objectives and
substance. If appropriate, attach to your reply a copy of the measures you have adopted.

(2) Did you have problems in adopting those measures? If so, please state what type of problems
and how you resolved them.

3) Do you envisage adopting measures in the areas in question in the near future? If so, what
kind of measure, in which areas and with what proposed timescale?

4 How did you apply in practice the Resolution, apart from the adoption of internal provisions?
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BELGIUM

Since the Belgian reply was sent in to the questionnaire above, the Law of 4 May 1999 amending
certain provisions on marriages has now entered into force (1 January 2000). This Law introduces
the following changes:

(1) Written declaration — rescinding the system of announcing the bans.

The former system of announcing the bans is rescinded and replaced by a written marriage
declaration submitted by one (or both) of the future spouses to the Registrar of Births Marriages and
Deaths, who then registers the declaration. The list of documents which must be submitted for the
marriage is now established by Article 64 of the Civil Code (birth certificate, proof of identity,
proof of nationality, proof that the both people are single and proof of registry in a population
register).

(2) Specific grounds for invalidity of a marriage

A new Article in the Civil Code (146a) provides for specific grounds for the invalidity of sham
marriages. This Articles stipulates that the marriage shall be considered as invalid if despite the fact
that official consent has been given with a view to marriage it emerges that the intention of one or
both of the spouse’s is manifestly not to live together in matrimony for long, but solely to improve
his/her residence entitlements, derived from the status of the spouse. The spouses themselves, any
interested party or the Public Prosecutor’s Office may hinder any marriage in breach of this Article.

(3) Celebration of marriages— Registrar’s refusal to officiate
It is for the Registrar to defer or refuse to celebrate the marriage if it emerges that the conditions
and prerequisites for celebrating the marriage are not met.
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