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I — Introduction

The Portuguese delegation has already had an opportunity to thank and congratulate the Commission
for submitting 6702/99 ASILE 9, in which it objectively and systematically provides a detailed and
judicious analysis of the Community legislative instruments on asylum. That document will

undoubtedly serve as an essential reference for future EU action in this area.
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The option of drawing up a working document on asylum procedures with a view to putting forward
a legally binding Community instrument in the future was totally justified. In fact, in the light of the
arguments under point 5 of the document and given that, of all the asylum measures provided for in
the Amsterdam Treaty, this is the area in which Community harmonisation has advanced most, it is
also the area in which consensus on a binding legal instrument will, in principle, be most easily

reached.

Our starting point therefore is that the general framework of the issue deserves the full support of the
Portuguese delegation and that priority should be given to drawing up minimum common standards
for asylum procedures as opposed to minimum standards for the reception of asylum seekers or for
the conditions to be fulfilled by third-country nationals seeking refugee status, which are areas that

need to be dealt with at a later stage.

I1 - Scope and content of a Community legal instrument on asylum procedures

1. General approach

The Portuguese delegation would like to reiterate the position it has already defended in various
fora, i.e. that it agrees with the more flexible approach described in point 9(a) whereby at the outset,
and in accordance with the action plan approved by the JHA Council on 3 December 1998, it is
important to adopt minimum standards on the granting of refugee status, whilst allowing Member
States some degree of flexibility to determine the various details of the administrative arrangements
necessary for implementing the procedural guarantees that are to be established in a binding

instrument.
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Indeed, since the study setting out to identify the advantages of a single European
procedure has not yet been carried out, Portugal considers that it would be premature and unwise to
opt for the alternative in 9(b), since it is important and absolutely essential, given the differences

between the national legal systems in this area, that asylum procedures be harmonised gradually.

2. The existing soft law (point 10)

As regards point 10 of the document, in the hope of facilitating a more acceptable consensus,
Portugal calls for the Commission to take account, in the proposal for a Directive which is to be
submitted to the Council, of the consensus positions reached at the time of adoption of the existing
instruments, in particular the Resolution on minimum guarantees for asylum procedures. This
standpoint should not be interpreted, a priori, as arguing for the lowest common denominator
acceptable to all States.

Since it proved difficult to reach consensus on some of the exceptions and derogations in the existing
instruments, the revision of certain concepts and principles laid down therein will have to be dealt
with on a case-by-case basis and can only be completed after the discussions by the possible
expediency of raising the level of the guarantees and safeguards already established.

Consequently, if the existing instruments are taken as the starting point, it is premature, at this stage,
to anticipate the discussions on specific questions which are inevitable when the Commission
proposal is examined and it is only afterwards that conclusions can be drawn on whether more than

the lowest common denominator was actually achieved.

3. Subsidiary protection (point 11)

In cases involving complementary protection arrangements, Portuguese legislation applies the
procedure laid down in the Geneva Convention for asylum applications, including all the implications
this has for rights and procedural guarantees. This means that the laws currently governing asylum
and refugees in Portugal contain a single procedure for dealing with all questions relating to

protection that arise in individual cases.
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However, the question of subsidiary protection is a complex one
which highlights the major differences between the existing
systems in the various Member States when protection instruments
have to be applied to cases which are not eligible for refugee
status under the Geneva Convention. Despite the work already done in this area and the working
documents that have been drawn up, the study on the types of subsidiary and complementary
protection obviously needs to be extended, and it would seem ill-advised to attempt to incorporate

this area into a future Community legal instrument on asylum procedures.

The Portuguese delegation therefore agrees with the approach and the position adopted in the

second paragraph of point 11 of the document.

4, Dublin Convention

To formulate its position on this matter more clearly, the Portuguese delegation will begin by giving

a general outline of the national legislative solutions used to implement the Dublin Convention.

In 1998 the Portuguese legislator set up a special procedure for determining the State responsible for
examining asylum applications, simply defining internal rules for attributing responsibilities and
providing minimum procedural guarantees for applicants in situations where application of the

Dublin Convention is involved.

Law No 15/98 (establishing the rules currently governing asylum and refugees) identifies the cases in
which Portugal acts as a requesting State (Articles 28 to 30) and those in which it acts as a requested
State (Articles 28 and 32).
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When Portugal acts as the requesting State, i.e. when an asylum
application is lodged in Portugal and there is evidence or strong
indications that another Member State is responsible for examining
the application on the basis of the criteria defined in the Dublin
Convention, the Refugee Division of the Aliens and Frontiers Department sends a request for
acceptance and transfer to the Member State in question.

It is emphasised that such requests for acceptance sent to another Member State suspend the
calculation of the time limit for the decision on admissibility, to be issued by the Head of the Aliens
and Frontiers Department, until a final decision is reached in the determination procedure.

The special procedure for determining the State responsible for examining an asylum application is
therefore an integral part of the national asylum procedure and does not diminish the legal guarantees

and rights of asylum applicants while the procedure is under way.

If a negative reply is received from the State to which the request for acceptance was sent, the

asylum application is examined in accordance with the usual procedure prescribed in Portuguese law.

If a positive reply is received, the Refugee Division collates the relevant information and a transfer
decision is issued; the applicant is notified in writing and may request that the case be re-examined by
the National Commissioner for Refugees, with suspensory effect. If a request for re-examination is
not submitted within S days or if a request is submitted but the National Commissioner for Refugees
agrees with the decision of the Head of the Aliens and Frontiers Department, the applicant must be

transferred to the Member State considered responsible.

In the opposite case, where Portugal is the requested State, the Refugee Division at the Aliens and
Frontiers Department receives the request for transfer from another State.

The procedure is organised and conducted by the Refugee Division and the Head of the Aliens and
Frontiers Department issues a decision accepting or refusing to accept Portugal's responsibility,
depending on whether or not there is compliance with the criteria for determining the State
responsible.

If Portugal accepts responsibility, the applicant can be transferred to Portugal and an asylum
procedure is instigated and conducted in accordance with the national procedure for determining

status.
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Further to the above outline of how the Dublin Convention is
implemented at national level, the Portuguese delegation considers

that this area, dealt within point 12 of the document, comprises two different issues:

(a) The first issue concerns the procedure for implementing the Dublin Convention in each Member
State, which should be examined in terms of its relation with the respective national asylum
procedure and the existing procedural guarantees. Portugal believes that it is important to
discuss this issue in the framework of the forthcoming proposal on asylum procedures in order to
ensure that procedural issues are harmonised (e.g. the stage at which the Convention is
implemented once an asylum application has been lodged, national time limits for decisions,
appeal channels open to applicants and other procedural rights, arrangements and practices for
transferring applicants, etc.). Reviewing and addressing this issue in a proposal for a Community
instrument on asylum procedures would also give us a better idea of specific problems and delays
stemming from the implementation of the Convention in the course of conducting asylum
procedures in the individual Member States.

(b) The second issue concerns the procedure for determining responsibility laid down in the Dublin
Convention. This issue, which will involve drawing up a list of questions raised in connection
with the implementation of the Convention — including specific, highly technical questions, and
more general questions such as the relevance and validity of incorporating new measures
approved by the Article 118 Committee into the actual text of the Convention; evaluating the
procedure for determining the responsible State, as laid down in the Convention, as an
appropriate and adequate means of achieving the stated aims; and assess the necessity and
expediency, or otherwise, of providing specific procedural guarantees which applicants could
invoke during the determination procedure — could be approached and examined in a separate
dossier dealing solely with the Dublin Convention and the arrangements laid down in

Article 63(1) (a) of the Treaty of Amsterdam.
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5. The safe third country concept (points 13 and 14)

While Portuguese legislation makes provision for the safe third country concept (third country of
reception), there is no list of countries at present nor is one planned.

The fact that the asylum applicant comes from a country that could be classified as a third country of
reception and is assured readmission into the country in question is one of the objective grounds for
inadmissibility of the application. In this connection, it should be noted that Portugal does not
include the Member States of the European Union (EU) in the concept of third country of reception
as an objective criterion for the inadmissibility of an asylum application, since in situations involving
other EU Member States the Dublin Convention is implemented according to the procedure outlined
above.

However, situations where the concept of third country of reception is actually applied are virtually
unheard of in Portugal given that, in most cases, it is not possible to guarantee readmission to the
country in question nor to ensure that it would afford the applicant effective protection. Moreover,
given that all asylum applicants are interviewed in person, the application of such a concept often
coincides with other criteria which make it possible to classify the application as manifestly
unfounded. For instance, evidence that the applicant could have asked for protection in a country in
which his life or freedom would clearly not be threatened, pursuant to Article 33 of the Geneva
Convention, nor exposed to torture or inhuman or degrading treatment and did not do so, would be

symptomatic of a manifestly unfounded application.

As regards the specific issues addressed in point 14 of the Commission document, while the
Portuguese delegation agrees that the application of the concept should be harmonised, it does not
think that a uniform list of safe countries is the way to achieve harmonisation.

Moreover, the application of the concept as an objective criterion for the inadmissibility of asylum
applications, and its relationship with the Dublin Convention, as laid down in the London Resolution,
poses practical problems (which are well illustrated in the guarantees mentioned in points (1), (it),
(i), (iv) of point 14 of the document) which are difficult to reconcile with the calls to speed up

asylum procedures.
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Hence, the Portuguese delegation considers this concept useful and
is in favour of maintaining it primarily to use it to assess
whether individual applications might be manifestly unfounded on
the basis of the actual route taken by the applicant and the
opportunities of which the applicant availed himself to request protection before arriving in an EU
Member State. In this context, Portugal is also in favour of maintaining the application of the

concept in situations of “mere transit”(see (iv), p.14).

6. Speeding up asylum procedures (points 15 to 19)

The Portuguese delegation considers that speeding up asylum procedures is a crucial issue which
action at EU level must attempt to address. In fact, the Portuguese standpoint, forged by our
experience in this area, is that the quality and efficiency of a legal system regulating asylum and
refugees essentially depends on one fundamental premise: rapid and efficient identification of
manifestly unfounded applications so that a quick, formal decision at a preliminary stage can clearly
distinguish applicants who are obviously not in need of any protection from those whose applications
warrant examination.

However, Portugal agrees with the Commission position that reducing the duration of asylum
procedures should not be achieved to the detriment of the guarantees, in particular those laid down

in the resolution on the minimum guarantees for asylum procedures.

As regards simplifying the structure for the asylum procedure (point 16) to speed up procedures,
the Portuguese delegation thinks that it should be sufficient to identify as early as possible manifestly
unfounded and fraudulent asylum applications and consequently incorporate different procedural
guarantees, in particular at the appeal stage. Since experience shows that during the asylum
procedure the longest delays for examination and decisions are encountered during legal appeals, the
solution might be to limit the levels of appeal and the respective effects (suspensory or non-

suspensory).
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As regards working practices (point 17), Portugal thinks that the exchange of information on

national practices, in the framework of the Odysseus programme, could help find solutions to

specific problems.

Key requirements for speeding up procedures would include teams specially trained to interview

applicants and examine asylum applications, access to joint, reliable, and up-to-date information

sources on the countries of origin and good coordination between departments with responsibility for

the asylum procedure and departments with responsibility for monitoring and regulating aliens.

Time limits (point 18) can also play an extremely important role in speeding up procedures. In this

connection, and purely by way of information, we emphasise that Portuguese legislation imposes

time limits for certain decisions:

firstly, in an effort to defend the interests of asylum applicants, it sets maximum time limits for
examining and deciding on admissibility; if these time limits are not adhered to, the application

is tacitly considered admissible and must be examined. To facilitate examination of the

application during the admissibility stage, however, the law contains objective criteria for
inadmissibility (Article 13) which, once corroborated and invoked, the applicant should be able

to refute to have his application admitted;

secondly, if the procedure is in abeyance for over 90 days for a reason that can be attributed to the

applicant, it is terminated.

Time limits can therefore play a very useful role in speeding up procedures and can be used either to

protect applicants’ interests or to make them accountable in their dealings with the authorities which

are examining their asylum applications.

11000/99 asy/CH/dot EN

DGHI 9




The problem of subsequent or repeat asylum applications (point 19) also needs to be
addressed. For instance, a time limit could be set during which the competent authority would not be
obliged to examine or decide on an asylum application if it had already issued a decision on the same

application lodged by the same applicant on the same grounds.

Given that the issues dealt with in points 16 to 19 have a common objective (speeding up asylum
procedures), the Portuguese delegation advocates simultaneously examining all the potential means
to this end and, in this context, exploring the feasibility of the ideas and avenues mentioned in this

section of the document.

7. Standard of proof (point 20)

The issue of proof'is possibly one of the most difficult and complex areas in the whole field of asylum
procedures. In the vast majority of cases, the circumstances and characteristics are such that is
difficult to examine objectively the reasons and other information given by applicants — who
generally have no documentation whatsoever — with the result that, apart from the general
information available on the alleged country of origin, the examination is based solely on the
applicants’ statements.

Moreover, the Portuguese delegation feels that it will be difficult to attain a uniform standard of
accepted proof, given the potential for conflict between this area and the area of legal evidence in the

respective national systems.

By way of information, Portuguese legislation requires applicants to provide details on the asylum
application of: their own identity and that of family members; the circumstances or facts justifying the
asylum application; and all the elements of proof, with the maximum number of witnesses being set

at ten.
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8. The "manifestly unfounded' concept (point 21)

Portuguese legislation does not explicitly refer to the concept of a manifestly unfounded application.

It does, however, stipulate that an asylum application must be considered inadmissible by a decision

of the Director-General of the Aliens and Frontiers Department if, following a summary examination,

which cannot extend beyond 20 days, one of the situations mentioned in the criteria set in the

London Resolution of 1992 comes to light.

As regards the issues raised by the Commission in point 21, the Portuguese delegation would like to

make the following points:

()

(it)

Contrary to the position adopted by the Commission, we do not think it is necessary to
reformulate the concept. If the “manifestly unfounded” concept can be considered a negative,
exclusive or preclusive factor which hinders or obscures the reasons underlying the application,
then it ought to be taken into account in a summary or preliminary stage of the asylum claim,
thus preventing any follow-up to unfounded applications. The “manifestly unfounded”
concept can thus be used as an essential element during a preliminary stage to rationalise the
procedure and confine it to factors that may be relevant to the decision and prevent procedures
that will clearly be unsuccessful from going ahead.

Our only point with regard to the second issue is that, under Portuguese legislation, when an
asylum application is rejected (inadmissibility of the application), it is always possible to
request re-examination of the case, with suspensory effect, by the National Commissioner for
Refugees (a body which, given its composition and status, may be considered quasi-legal or
para-legal). Following a negative decision by the National Commissioner for Refugees on the
basis of its re-examination of the case, a further appeal may be lodged, without suspensory

effect, with the Circuit Court.
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(i) As regards the third issue, the Portuguese delegation agrees that the arguments that the
applicant lacks credibility or may disappear within the country (not catered for in national law
but sometimes used to justify the decisions delivered in individual cases) and relating to the
“exclusion clauses" deserve to be re-examined so that these cases are not categorised as
"manifestly unfounded" applications but instead as containing separate grounds for the
inadmissibility of applications.

(iv) Portugal thinks it is difficult to make a clear distinction between cases in which objective
criteria can be applied on the one hand and cases where the substance of the application is
examined on the other, given that all cases must be examined individually and that, in most

examinations, objective criteria compete with subjective criteria.

9. The safe country of origin concept (point 22)

The points made in relation to the safe third country concept under point 5 above also apply to the
safe country of origin concept. Portuguese law regards the safe country of origin concept as a
criterion of inadmissibility of asylum applications. However, since all asylum-seekers are
systematically interviewed in person in Portugal — meaning that each individual has the opportunity at
the admissibility stage to submit information that can avert application of the concept — this is
considered as a rebuttable presumption which should be withdrawn if the asylum-seekers can prove
that it is not justified. Portugal does not, however, have a list of countries of origin considered safe,
but categorises countries on a case-by-case basis, drawing on the elements contained in the legal

definition, guided by the London Conclusions of 1992.

Portugal finds the idea of a uniform list of safe countries unattractive and foresees such a list posing
numerous problems, including difficulties arising from the need for constant updating, which would
be difficult to reconcile with the requirements imposed by politics, coordination and decisions that
characterise the EU decision-making process.

The Portuguese delegation therefore believes that it would be better to maintain the criteria-based

approach used at present.
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10. Vulnerable groups (point 23)

Without prejudice to the guarantees already provided in the existing Community instruments, the
Portuguese delegation considers that the cases involving "vulnerable groups" mainly give rise to
social, medical and psychological concerns. The measures adopted in the context of a legal
instrument on asylum procedures should therefore focus more on the need to provide special
conditions for reception as well as social and medical support rather than on specific procedural
guarantees. Consequently, we see no reason to provide any specific guarantees other than those

already afforded by the Community instruments mentioned in point 23 of the document.

11. Withdrawal of refugee status (point 24)

The Portuguese delegation would like to see the proposed legal instrument addressing the problem
of withdrawal of refugee status. To this end, it would first be necessary to gather detailed
information on all the national systems with a view to assessing the need for harmonisation and the
implications in each Member State.

In Portugal, the procedure for withdrawing refugee status is an individual procedure subject to

specific rules, and the persons concerned have guarantees, notably the right to appeal.

Since Portuguese legislation cites proof that asylum has been granted on the basis of false
information as one of the reasons for loss of the right to asylum followed by withdrawal of refugee
status, the Portuguese delegation is in favour of including this reason in the Community legal

instrument, irrespective of how often such a situation occurs.
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