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from: General Secretariat 
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to: Multidisciplinary Group on Organized Crime (MDG) 

No. prevo doc.: 10066/98 CRIMORG 115 

Subject: Follow-up to Cardiff Summit in the area of mutual recognition of criminal 
court decisions 

Introduction 

1. Paragraph 39 of the Presidency conclusions from the European Council in Cardiff underlined the importance the Council attaches 

to effective judicial cooperation in the fight against cross-border crime. In particular, the European Council highlighted the need to 

enhance the ability of national legal systems to work closely together and asked the Council to identify the scope for greater 

mutual recognition of decisions of Member States' courts in criminal cases. 

2. In response to the request of the European Council, the Presidency prepared the questionnaire annexed to document 10066/98 

Crimorg 115 and the KA Committee approved its circulation to Member States. The questionnaire was designed to gather 

information to enable a full assessment to be carried out of the prospects for further developing arrangements for mutual 

recognition between the Fifteen. In that context particular attention was given to the positions of Member States in relation to the 

two instruments which are specifically concerned with securing international recognition of criminal decisions i.e. the 1970 

Council of Europe Convention on the International Validity 
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of Criminal Judgments ('the Council of Europe Convention') and the 1991 Convention 

between the Member States of the European Communities on the Enforcement of Criminal Sentences which was adopted within 

the framework of European Political Cooperation ('the EPC Convention'). 

3. Part A of the questionnaire was addressed to the Member States which were not parties to either or both the Council of Europe 

and the EPC Conventions. In the first instance, they were requested to explain whether their reasons for not ratifying the 

instrument(s) were legal, political or practical. Further questions sought information concerning the precise nature of their 

problems and at what stage they would be in a position to ratify the Convention(s). In addition the relevant Member States were 

asked to indicate if there were any EU measures that could be taken to assist them with ratification and also in the event that they 

would not be able to ratify whether there were any steps that could be adopted at EU level to secure the mutual recognition of 

decisions between the Member States. 

4. Part 8 of the questionnaire was concerned with issues for Member States that have ratified either one or both the Conventions. 

They were requested to specify to what extent the Convention(s) had been applied, any difficulties with practical application and, 

where appropriate, the solutions found to overcome those difficulties. The questionnaire also sought their views on whether there 

were any steps that could be taken within the framework of the Union to facilitate the application of the Conventions and in the 

event that other countries would not be able to ratify what EU action could be undertaken in connection with mutual recognition. 

Summary of replies to the questionnaire 

5. Although responses to the questionnaire have not been received from all Member States the general position in relation to the 

matters raised is summarised in the Annex. For that purpose it should be noted that a number of Member States did not cover all 

the relevant points in their answers. 
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6. 

The Council of Europe Convention 

On the basis of the replies provided, the Council of Europe Convention, which has been ratified by 5 and signed by 6 Member 

States, does not offer much scope for enhancing mutual recognition among the Fifteen. Several Member States referred to the 

complexity of its procedures and it does not seem to be widely used in practice. Moreover the number of additional Member 

States likely to become parties, even in the longer term, appears to be very limited. 

The EPC Convention 

7. On the other hand, it is clear that Member States viewed the EPC Convention in a more positive light and some of them stated that 

they were taking steps towards its ratification. Currently 3 Member States have raified it and 7 have signed it. All 3 ratifying 

Member States have made a declaration on anticipated application of the Convention. That being said, however, it is doubtful 

whether the Convention will be ratified by all Member States in the foreseeable future. It is, of course, the case that that situation 

could be ameliorated by the fact that the Convention can, by way of appropriate declarations, be applied between contracting 

parties but this would only offer a partial solution because certain Member States would not be covered by its arrangements. 

Possible improvements in mutual recognition 

8. While the replies were not always clear on this point, the general opinion that has emerged from the questionnaire is that the need 

for specific EU measures would not arise if all Member States ratified the EPC Convention. As already indicated, this does not 

seem to be a realistic prospect at the moment. In the light of the request from the Cardiff Council, which obviously attached 

considerable importance to the issue, the question arises as to what other steps could be taken at EU level to develop and to 

secure effective mutual recognition between the Fifteen. 
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9. It is suggested that the best way of taking the matter forward would be for the MDG to undertake a general 

consideration of the problems that arise in the field of mutual recognition. As a first step, one could examine in detail the 

prospects for early ratification of the EPC Convention. If that appears to pose serious problems for certain Member 

States, an examination should be carried out as to whether something could be done to address possible 

concerns, for instance the drafting of an additional Protocol to the Convention. 

10. Should this approach not prove successful or acceptable to Member States, it is further suggested that the MDG should 

assess how the difficulties that have arisen in relation to the Council of Europe and EPC Conventions can be overcome. With 

that in mind, consideration could, as a first step, be given to whether a general approach to mutual recognition should 

be adopted for EU purposes, although that approach does not seem to have met with much success to date. As a second step, it 

could be considered whether it would be more appropriate or acceptable that any measures taken by the 15 should be restricted 

to specific areas. If a more limited or focused approach were to be preferred this could be examined, for example, with 

reference to the type of offences or sanctions to be covered. 

11. With regard to offences, the issue of prioritisation could be examined in this context. As the more general Conventions have 

not proved successful, the question could be asked whether the Union should focus its cooperation efforts on certain areas which 

are of particular importance with a view to combating serious international crime. Such areas could be those defined in the Treaty 

of Amsterdam, article 29, paragraph 2 which refers in particular to terrorism, trading in human beings and offences against 

children, illicit drugs trafficking and unlawful trafficking in arms, corruption and fraud. To this area of interest could be added the 

offences covered by the draft Joint Action on participation in a criminal organisation. 

12. Should the MDG wish to focus its attention on sanctions instead of on offences, one could, as a minimum, envisage 

discussing the feasibility of mutual recognition for sanctions which are regarded as criminal in all Member States. The MDG could 

also examine the possibility of dealing with other relevant sanctions which would not necessarily be imposed by a criminal court. 

For that purpose it would be necessary to clarify what sanctions would be categorized as 'criminal' and what other types of 

sanctions would be relevant, in particular, in the context of the fight against serious crime. Moreover, it might be noted that the 

new draft mutual assistance convention makes provision for cooperation between the Member States not just in respect of 

criminal offences but also as regards offences which are dealt with by administrative courts. 

13. One specific topic that could also be examined is whether it would be possible and, if so under what circumstances, to secure 

mutual recognition of decisions without the need for a conversion procedure in the requested Member State. 

14. In the circumstances the MDG is invited to reflect on the above matters with a view to fulfilling the request made by the Cardiff 

Council. In doing so, it might also wish to take account of the document submitted by the UK delegation on this issue (10600/98 

CRIMORG 121 CK4 39 JUSTPEN 78). 
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ANNEX 

SUMMARY OF REPLIES TO QUESTIONNAIRE RE-MUTUAL RECOGNITION OF CRIMINAL COURT DECISIONS 

Austria 

Belgium 

Denmark 
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COUNCIL OF EUROPE EPC CONVENTION CONVENTION 

Convention ratified Has not signed the 
Convention due to legal 
and practical difficulties 

Has signed but not ratified Has signed and hopes to 
the Convention due to ratify the Convention in the 
practical difficulties near future 

Convention ratified Has signed but not ratified 
the Convention 

FO/HGN/rs 

PROPOSALS FOR ACTION 
ATEU LEVEL 

Difficulties concerning the 
EPC Convention could be 
discussed. A new EU 
Convention could be 
elaborated to provide for 
immediate enforcement by 
the requested Member 
State (without the 
necessity for a conversion 
procedure) 

The requirements of EU 
Member States can be met 
under the EPC Convention 
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Finland 

Germany 

Greece 
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COUNCIL OF EUROPE EPC CONVENTION CONVENTION 

Has not signed the Has not signed the 
Convention due to practical Convention but would be 
difficulties prepared to consider 

becoming a party when 
other more urgent priorities 
have been dealt with 

Has signed but not ratified Has ratified the Convention 
the Convention due to legal 
and practical difficulties 

Has signed but not ratified Has signed but not ratified 
the Convention due to the Convention due to 
practical difficulties - may practical difficulties - may 
be in a position to ratify in be in a position to ratify in 
1999 1999 

FO/HGN/rs 

PROPOSALS FOR ACTION 
ATEU LEVEL 

FranceHas not signed the 
Convention due to legal 
and practical 
difficultiesHas signed the 
Convention and is 
examining the question of 
its ratification Potential 
difficulties concerning the 
application of the EPC 
Convention could be 
discussed. A new EU 
Convention could also be 
considered but it should 
not duplicate the current 
conventions 

While the requirements of 
EU Member States can be 
met under the EPC 
Convention, consideration 
should be given to a new 
agreement providing for 
direct communications 
between judicial 
authorities under that 
Convention 

EN 

- 6-



_........,"""""" __ .~_-___ *'~~' __ ,", __ ,_,,~"'J."~ __ ' ~ . ~ "-.......-""""'~'" _~~_~~"" ___ ~_.,.." ~-.,"". 7 <'_~~,,~;~~--.,,"'-~.,"_~ 

Ireland 

Italy 

Netherlands 

Portugal 
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COUNCIL OF EUROPE EPC CONVENTION CONVENTION 

Has not signed the Has not signed the 
Convention due to Convention due to 
legal/constitutional legal/constitutional 
difficulties and does not difficulties and does not 
envisage ratification in the envisage ratification in the 
foreseeable future foreseeable future 

Has signed but not ratified Has signed but not ratified 
the Convention the Convention 

Has ratified the Convention Has ratified the Convention 

Has signed but not ratified Has signed but not ratified 
the Convention the Convention 

FO/HGN/rs 

--_._--

PROPOSALS FOR ACTION 
ATEU LEVEL 

Specific EU measures 
should not be necessary 
because implementation of 
the Action Plan to combat 
organized crime, 
particularly ratification of 
the EU instruments on 
extradition, should mean 
that the question of mutual 
recognition would rarely 
arise 

LuxembourgHas signed 
but not ratified the 
Convention due to practical 
difficultiesHas signed but 
not ratified the Convention 
- ratification is not 
envisaged until the 
Convention has been 
signed by further Member 
StatesAny further 
measures in the field of 
mutual recognition would 
have to be included in a 
Convention 
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Spain 

Sweden 

United Kingdom 
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COUNCIL OF EUROPE EPC CONVENTION CONVENTION 

Has ratified the Convention Has ratified the Convention 

Has ratified the Convention Has not signed the 
Convention which has not 
been regarded as a priority 
due to the fact that all EU 
Member States are parties 
to the Council of Europe 
Convention on the Transfer 
of Sentenced Persons 

Has signed but not ratified Has signed but not ratified 
the Convention the Convention 

FO/HGN/rs 

PROPOSALS FOR ACTION 
ATEU LEVEL 

It would not be advisable 
for the EU to adopt 
measures in the field of 
mutual recognition. In 
particular, any difficulties 
arising in relation to the 
1970 Convention should 
be addressed within the 
Council of Europe 

Consideration could be 
given to the adoption of EU 
measures to improve 
mutual recognition (e.g. in 
relation to fines and the 
recognition and 
enforcement of foreign 
confiscation orders) 
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