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COUNCIL OF Brussels, 22 November 1999
THE EUROPEAN UNION
13230/99
LIMITE
EURODAC 23
INTRODUCTORY NOTE
from - Genera] Secreranat
w0 Permanent Representanves Commuttc 2

No. Cion prop.: 9988/99 EURODAC 6 COM (1999) : 60 final

No. prev doc.. 13052/99 EURODAC 22

Subject " Proposal for a2 Council Regulauon co: cerning the establishment of ‘Eurodac’ for
the comparison of fingerprints of app!.cants for asylum and certain other aliens

1 In gonformiry with the mandate given by the Coun. i, the Asylum Working Party (Eurodac) mer
on 4and 15 November 1999 10 conunue examin:.tion of the above proposal with a view 1o
advancing work in order 1o enable the Council 10 reach agrecment on the rext by the end of the
year The Strategic Commirtee on Immigration, :‘rontiers and Asylum cxamined the text for its
part on 16 November 1999

2. Delegations will find

_ i :
- m Annex [ the text of the draft Regulauon is it stands following the meerings of the

Working Party and the Strategic Commuitiee
- 1 Annex [I draft statements o be entered in the ~ounci munutes

- in Annex {1l comments made for the record witk n the Working Party
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. Coasiderable progress was achieved on many .if the outstanding 1ssues. Sull to be resolved
however, are |

- Article 2 on which the Luxembourg delegatica has mainrained a scrutiny reservation
- Article 12(2) on which the Spanish delegation has maintained a scrutiny reservarion
- Article 15 on which delegations reserved to caunfirm agreemenr in Coreper

- Article 18(2) on which the Belgian delegation has maintained a walting reservation

- Article 22 (comitology) and connected Arucles

- Article 26 (terrironial scope) and connected pr /1si0os.

Article 2 (Definitions)

Following an exchange of views on the difficulues raised by the distinction made in the text of
the draft Regulation between “wansmission” and * ommunication” of dara, most delegations
tended 10 the view that it was preferable 1o use thre ughout the text a single term
(“transmission”), the distunction sought hitherto by the use of two terms being sufficienty
explicit in the text by specifying whether the data :re stored (cf. 1mter alia Article 4(2),
Article 9(1) and Aricle 11(3).

The Luxembourg delepartion maintained a scrutix y reservation on thus solution.
Article 12(2) (Blocking of data)

Arucle 12 provides for data recorded in Eurodac a: d relating 10 an asylum seeker who has been

subsequently granted refugee status in @ Member & ate 1o be blocked in the ceatral database

Article 12(2) provides for a decision to be taken, fi: e years after Eurodac staris operauons, o
accordance with Article 67 of the Treary as to whe: 1er those data should continue to be stored

1a the Eurodac system or whether they should be e.ised.

The Spanish delegation has maintained a scruriny reservation oo the reference to the

procedure referred 1o in Article 67 of the Treary

(V3]
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§ Article 15 (Inroduction of Amendment 12 put fyrward by the European Parﬁamenz)

Following an exchange of views on the idea put fou ward by the European Parliament that
provision should be made in Article 15 1o prevent 1 1e data stored in Eurodac being made
available 1o third country authorines, the Working Party drew up the following addition 10
Arucle 15 -

’
w

The Central Unut shall not wansfer or muke available 1o the authorities of any third
country data recorded in the central data sase, unless it is specifically authorized to do
50 1n the framework of a Community ag: semeant on the criteria and mechanisms for

determining the Stare responsible for ex: muung an applicauon for asylum.”

While favourably disposed to such an addition, mo;t delegations wished to reflect further and

reserved to give their final approval 1o the texx in C oreper

Article 18(Zj (Rights of the data subject - access :0 data)

Articie 18 conrains provisions relating 1o the rights :»f the data subject and specifies in parucular
that the data subject shall have the right to obtain cc mmunication of dara relanng 1o him/her

recorded in the central darabase

The Belgfan delegation wished 1o reflect further o: the question as to how such access to data

should be granted and entered a waiting reservation:.
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8 Article 22 (comitology) and connected Articles

Following the instrucuons given by Coreper art its me eting on 26 October 1999 10 base the
discussions on Article 22 on the basic legal framewc k for the exercise of implementing powers
as ser out 1n Article 202 of the Treaty and in Article  of Decision 1999/468/EC, the Working
Party has held inrensive debates on Arncle 22 and 1n particular on the alternative text drawn up
by the French and German delegations which as a;aended by the Working Party is set out

below .

“Article 22

The Council shall adopt, acting by the majority lai | down 1o Arucle 205(2) of the Treaty, the

implementing provisions necessary for

- laying down the procedure referred 10 in An cle 3(7),

- [laving-dowa-the-format-forthe-exchange-o such-data | (F scrutiny reservation on
deletion of this indent)

- laying down the procedure for the blocking « f the data referred ro 1o Artcle 12(1),
drawmg up the stausucs referred 0 10 Amcr 12(2)

[The-provisions-secessary-forthe-tmplemesn .

&seeréaaeew&b—&me%e—& ] (D scrutiny reservali o on dcleuon of this sentrence)

Article 23

The measures referred 10 10 Article 3(4) shall be ailopred in accordance with the procedure

lajd down in Amicle 5 of Decision 1999/468/EC. [he penod referted 1o in Article 5(6) of

Decision 1999/468/EC shall be three months.™ (1 1e numberwng of, and references contained

in, these articles would iavolve various amendme: 15 1o other arucles of the draft regulauon)

The Working Party drew up furthermore the 1>lowing recitals with a view w fulfilling the
critena contained in Arucle 1 of Decision 1999/4: 6/EC which provides for the Council to reserve

implcmchq’ng powers for itself only in specific, s: bstantiated cases .

“(12a) Since the Member States alone are res >onsible for idenufying and classifying the
results of comparisoas transmirted by he Central Unit as well as for the blocking
of data relating to persons admimed ar 4 recognised as refugees and since this
respoasibility concerns the particularl-+ sensitive area of the processing of personal
data, there are specific grounds for the Council reserving for irself the exercise of
certain troplementing powers

(12b) The Member States’ responsibility cai. be called to account following a final
decision taken on the bastis of data pr: vided by the Central Unit, decision which
can affect the exercise of individual f: 2edoms; the Member States must therefore
be in a position to ensure the reliabili: 7 of such dara by adopung the essential
umplementing measures for the prope: functioning of the Central Unit.”
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The Spanish delegation, while finding such a sol nion interesting, recalled its wish for
cerrain provisions, and in particular those having Inancial implications and thase affecting
fundamental freedoms and cirizens’ rights, to be wdopted by the Council acung unanimo usly

1t entered a reservation o this Article and on rela ed provisions (Aricle 9)

Most of the other delegations wanted to reflect. | Several of them doubted thar the morivation

for reserving the implemeanring powers for the Cc wmcil was sufficient.

The Commission representative maintained the proposal of his Insturution He took the view

inter aliq thar

- the mouvation put forward to justify the pos tion taken by the French and German
delegations did nor comply with the cntena :ontained 10 Article 202 TEC and n
Arucle 1 of Decision 1999/468/EC,

- the procedure laid down in Article S of Dec. ion 1999/468/EC contained safeguards
easuring that the interests of the Member St. 1es would be taken into consideration

- the solution envisaged constituted a substaa: al change o the Commission proposal and

would require the reconsultation-of the Eurc jean Parhament

E 4

9  Article 26 (territorial scope) and connected pre ‘isions

Articie 26 provides for the Eurodac Regularion to 1ave the same termitorial scope as the

Dublin Convention
The United Kingdom delegation has maintained .. scrutiny reservation on this Article

The Spanish "(ielcgation has entered a substantive reservation on this and related provisions

(Articles 15 and 18 and recital 20) It suggested i :luding the following text in Article 26
“As regards the Unired Kingdom, the provis, )as of this Regulation shall apply only to
the United Kuingdom of Grear Britain and N. rthern Ireland ”
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The United Kingdom delegation indicared for us part that, given that the purpose of the
Eurodac Regulation is linked to the implementat an of the Dublin Convention - a non-EU
treaty instrument — Jogic dictates that the rermitonal scope of Eurodac should be the same as
for the Dublin Convention. This would, howeve:, in irs view, be very much an exception 10
the normal rule It recalled that under Arucle 19 of the Dublin Coavention the United
Kingdom can, at any ume, make a unilateral dect aration to exrend the scope of Dublin 1o
Gibraltar and considers that therefore any amend nent to Article 26 of the Eurodac Regulation
1o bring it in1o line with the Dublin Corvention niust allow for its automatic application to

Gibralrar at such ume as the Dublin Convention i3 extended 1o Gibralar
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ANNEX |

Draft
COUNCIL REGULATION (EC)
concerning the establishment of "Eurodac” for the comparison of fingerprints

for the effective application of r1e Dublin Convention

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treary establishing the European ¢ Jommuunity, and in particular
Arucle 653(1)(a) thereof,

Having regard to the proposal from the Commission’,

Having regard t6 the opinion of the European Parliame: 17,

Whereas

()

()

:Member States have raufied the Geneva Conve: nion of 28 July 1951, as amended by the

-

New York Protocol of 31 January 1967, relatung to the Starus of Refugees

Member States have concluded the Dublin Con ention determining the State respoasible for
exani)ining applicauions for asylum lodged in on. of the Member Srares of the European
Commumuies, signed 1 Dublin on 15 June 199¢ (hereinafier referred to as “the Dublin

Convedsion")®

For the purposes of applying the Dublin Conven:ion, it 1s necessary 10 establish the identity
of applicahis for asylum and of persons apprehe ided in connection with the unlawful
crossing of the exrernal borders of the Community It 1s also desirable in order to effectively
apply the Dublin Convention, and in particular ;. oiats (¢) and () of Article 10(1) thereof, to
allow each Member State to check whether an ajien found illegally present on irs terrtory

has applied for asylum in another Member State

'Y

oicC

Optruon of 18 November 1999 (not yet published 1n u.¢ Official Joumnal of the European
Commumnnes)

0 C253,19.81997,p 1
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(4)  Fingerprints constitute an important element in & .tablishing the exact identity of such
persons, whereas 1t is necessary to set up a syster for the comparison of their fingerprinr

data.

(3)  Tothis end, 1t is necessary to set up a system kn. wn as “Eurodac”, consisting of a Cenrral
Unit, to be established within the Commission a: d which will operate a computerized
central database of fingerprint data, as well as of the electronic means of wransmission

berween the Member Stares and the cenrral data: ase

(6)  ltis also necessary to require the Member State. promptly to take fingerprints of every
applicant for asylum and of every alien who is aj)prehended in connection with the uregular

crossing of an external border of a Member Stat., if they are art least 14 years of age.

(7) lt is necessary to lay down precise rules oa the 1 ansmission of such fingerprint data to the
Cenrral Uni, the recording of such fingerprint ¢ wa and other relevant data i the tentral
database-, their storage, thelr comparison with o: 1er fingerprint data, the transmission of the
results of such comparison and the blocking and erasure of the recorded dara, such rules may
be different for, and should be specifically adap:ed 1o, the situation of differenr categones of

-aliens

(8)  Aliens who bave requested asylum in one Memt .er State may have the opnion of requesting
asylum 1n another Member State for many year: to come, whereas, therefore, the maximum

period during which fingerprint data should be i ept by the Central Unit should be of

considerable length; whereas, given that most aliens who have stayed in the Communiry for
several years will have cbtained a sertled status or even citizenship of a Member Srare after
that period, a peried of 10 years should be cons.dered a reasonable period for the

conservaton of fingerprint dara

(%) The conservation periad should be shorter in ce tain special situations where there is no

need to keep fingerprint data for that length of . me fingerprint data should be erased

immediately once aliens obtain citizenship of 2 Member Srare

(10)  Itis necessary 1o lay down clearly the respectiv.: responsibilities of the Commission, in
respect of the Central Unit, and of the Member states, as regards data use, dara secunry,

access 10 and correction of recorded data
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(11)

(12)

(13)

(14)

(13)

(16)

(17)

While the non-contractual liability of the Commt nity in connection with the operation of the
Eurodac system will be governed by the relevant provisions of the Treary, it is necessary 1o
lay down specific rules for the non-conrracrual L bility of the Member States in connection

with the operanon of the system.

In accordance with the principles of subsidiarity .nd proporuonality as set out in Article 5 of
the Treary, the objective of the proposed measur:s, namely the creation within the
Commission of a system for the comparison of figerpriat dara to assist the implementation
of the Community's asylum policy, cannor, by its very nature, be sufficiently achieved by the
Member Stares and can therefore be berter achies ed by the Community: this Regularion
confines itself 1o the minimum required in order o achieve those objectives and does not go

beyond what is necessary for thar purpose *

Direcuve 95/46/EC of the European Parliament : nd of the Counci of 24 October 1995 on
the protecuon of individuals with regard to the ¢ ocessing of personal data and on the free
movemenr of such data® applies to the processin: of personal data by the Member Stares

Qirhin the framework of the Eurodac system

By virtue of Artucle 286 of the Treary, Directive 35/46/EC also applies to the Community
insmu_pons and bodies; whereas, the Central Un: being established wirhin the Commussion,

that Directive applies to the processing of persor al data by that Unit.

The prinduples set our in Direcuve 95/46/EC reg.rding the protection of the nghts and
freedorms of individuals, notably their right 10 pi vacy, with regard to the processing of
personal darta should be supplemented or clarific i, 1n parucular as far as cerrawmn secrors are

concerned
It is appropriate 1o monitor and evaluate the peri>rmance of Eurodac

Member States should provide for a system of - :nalties to sanction the use of data recorded

in the cenrral database contrary 1o the purpose ¢ "Eurodac

See point 8 of the Inroductory Note.
OJ L 2¥1,23 11 1995, p 31
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(18)  This Regulation apphes to the United Kingdom 1ind 10 Ireland by virtue of the notfications
which they have communicated in accordance v ith Article 3 of the Protocol on the position
of the United Kingdom and Ireland

(19) In accordance with Articles | and 2 on the posi: on of Denmark, this Member Srare will not
participate in the adoption of this Regulation; th2refore this Reguladon is not binding on
Denmark and is nor applicable 1o it, ualess Der: aark informs the Council pursuant 1o
Article 7 of that Protocol that it no longer wishe s to avail itself of all or the relevant part of
that Protocol.

(20) Itis appropriate to resmict the territorial scope ¢fthis Regulation so as to align it on the

terntorial scope of the Dublin Convention.®

(21) The measures necessary for the implementa on of this Regulatuon shall be adopred in
accordance with Decision 1999/468/EC dete muming the provisions for the exercise of

- . - 7
implementing powers conferred on the Commis sion

(21)  This Regulation should enter into force on the cay of its publication in the Official Journal
of the European Communities 1n order 10 serve 1s legal basis for the umplementing rules
.:';which, with a view 10 us rapid application, are :equired for the establishment of the
necessary techmical arrangements by the Memt :r States and the Commission; the

Commission should therefore be charged with - enfying thart those condinons are fulfilled

?

HAS ADOPTED THIS REGULATION.

v
v
.

See point 9 of the Inroductory Not:
OJL 183,1771999,p.25
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CHAPTER I - Generu! provisions

Arucle 1
Purpose of "Eur.xdac”

1 A system known as “Eurodac* is hereby establic 1ed, the purpose of which shall be 1o assist
in determining which Member State is to be res; onsible pursuant to the Dublin Convention
for examining an application for asylum lodged n 2 Member State, and otherwise 1o

facilitate the apphication of the Dublin Conventin under the conditons ser our in this
Regulanon

N

Eurodac shall consist of
(a) the Central Unur referred w0 in Arucle 3,

(b) acompurerized central database in whict the data referred 10 in Article 5(1),
Arzicle 8(2) and Article 11(2) are proce: ed for the purpose of cormparing the
fingerprinr data of applicants for asylum and of the categones of aliens referred 1o in
Article 8(1) and Arucle 11(1),

-~

(¢) means of data ransmussion berween the JAember States and the central darabase.

The rules governing Eurodac shall also apply to >perauons effected by the Member States as
from the rransmission of data to the Central Uni: until use 1s made of the results of the
comparison

Withourt i:rejudice to the use of data intended for Eurodac by the Member Stare of ongin in

(V3]

databases set up under the larer's natiopal law, © ngerprnint data and other personal data may
be processéd in Eurodac only for the purposes s. t out in Article 15(1) of the

Dublin Convention
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Article 2
Defimtions

1 For the purposes of this Regularion:

(a) "The Dublin Convennon” means the Com ention determining the Srate responsible

for examining applications for asylum lodzed in one of the Member States of the

European Communities, signed ar Dublin oo 15 June 1950

(b) An ~applicant for asylum” means ap alier who has made an application for asylum

or on whose behalf such aa application h. s been made.

(c) "Member Stare of origin” means:

(1) wn relation to an applicant for asyl.um, the Member State which ransmirs® the

personal dara to the Central Unir . ad receives the results of the companson,

(1) in relation to a person covered by artcle 11, the Member State which

transmits the personal data 1o the +Jentral Unit and receives the results of the

- comparison

(iz) i relarion to a person covered by Armcle 8, the Member State which

transmits such dara to the Centra] Unit

(d) ."“Refugee” means a person who has been ecognised as a refugee o accordance with
the Geneva Convention on Refugees of Z3 July 1951, as amended by the New York
Protocol of 531 January 1967

i

See pounr 4 of the Infroductory Note
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(e) "Hit" shall mean the existence of a match or matches es.:abhshed by the Cenrral Unir
by comparison berween Engcrpﬁm data ; >corded in the databank and those
wansmitted by the Member Stare with re; ard to a person, without prejudice to the
requirement that Member Stares shall imioediately check the results of the

comparnison pursuant to Armicle 4(6)

The terms defined in Article 2 of Directive 95/4: /EC shall have the same meaning i this
Regulaton.

Unless stated otherwise, the terms defined in Aniicle 1 of the Dublin Convention shal] have

the same meaning in this Regulation.

Arucle 3
Central Un:’

A Cenrral-Unir shall be established within the C.ymmission which shall be responsible for
operaung the central database referred to in Art.:le 1(2)(b) on behalf of the Member Stares.
The Central Unut shall be equipped with a computehzed fingerprint recognition system.
Dara on applicants for asylum, persons covered »y Article 8 and persoas covered by
Arucle 11 which are processed at the Central U. it shall be processed on behalf of the

Member Srtare of origin under the conditions set dut in this Regulauon
The Cenoral Unit shall draw up staustics on its v ork every quarter, indicaung:
(2) the number of darta sets transmirred on a» /lum applicanrs and the persons referred 1o

1n A;ricles 8(1) and-11(1),

[

(o) the number of hits for asylum applicants who have lodged an asylum application in

another Member State,

(c) the number of hits for persons referred tt in Article 8(1) who have subsequently

lodged an asylum applicarion,

13230/99 SE/em EN
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(d) the number of hits for persons referred 1.+ Article 1 1(1) who had previously lodged an

asylum applicauon in another Member ' tate;

(¢) the number of fingerprint dara which the Ceatral Unir had 1o request a second time
from the Member States of origin becau e the fingerprint dara originally
transmitted did not lend themselves to ¢.:mparison using the computerized

fingerprint recognition system
Ar the end of each year staustical data will be estiblished 1n the form of a compilation of the
quarterly staristics drawn up since the beginning >f Eurodac's acuvirties, including an
indicarion of the number of persons for whom hur's bave beeg recorded under (b), (c) and (d).

The statistics shall conrtain a breakdown of dara { )r each Member State

4 Pursuant 1o the procedure laid down in Arucle 20 (2), the Central Unit may be charged with

carrying out certain other staristical tasks on the »asis of the data processed ar the Unit.
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CBAPTER II - Applicas s for asylum’

Arucle 4
Collecnion, wansmission and comy arison of fingerprints

Each Member State shall promptly take the finge prints of all fingers of every applicant for
asylum of ar least 14 years of age and shall jromptly transmir the data referred 10 in
points (a) 1o (f) of Article 5(1) to the Central Unit  The procedure for raking fingerprints shall
be determined in accordance with the national pra suce of the Member State concerned and in
accordance with the safeguards laid down in the t.uropean Convention oo Human Rights and
1n the United Natons Coavention on the Rights o: the Child

The dara referred 1o i Arucle 5(1) shall be imm.:diately recorded in the central database by
the Central Unit, or, provided that the technical c< nditions for such purposes are met, directly

by the Member Stare of origin.

F ingcr‘print’ data within the meaning of point (b) >f Article 5(1), transmitted by any Member
State, shall be compared by the Cenrral Unit w::h the fingerprint data transmirted by other

Member Srates and already stored in the central d. tabase.

The Ceatral Unirt shall ensure, on the request of .. Member Stare, thar the comparison
referred 1o in paragraph 3 covers the fingerprint jata previously transminted by that Member

State, 4in addition to the data from other Membe. States

The Central Unur shall forthwith ransmit the hir or the negative result of the comparisoa 1o
the Member Stare of origin Where there is a hy;, it shall transmut to all corresponding data
records the dara referred 10 in Arucle 5(1), altho igh in the case of the dara referred 10 in

Article 5(1), point 2, only insofar as they were tlie basis for the hit

Direct transmission to the Member State of orig n of the result of the comparison shall be

permussible where the technical condiuons for siich purpose are met

The result of the comparison shall be immediat: ly checked in the Member State of origin
Final 1dentificarion shall be made by the Memb. r Stare of origin 1n cooperation with the

Member States concerned, pursuant w Article 15 of the Dublin Convention
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Informarion received from the Central Unit relar og 1o other data found 1o be unreliable shaj]

be erased or deswoyed as soon as the unreliabiliry of the data is established.

7 The implementing rules serung ourt the procedu: :s necessary for the application of
paragraphs 1 1o 6 shall be adopted in accordanc: with the procedure laid down in
Article 23(2)

Arucle &
Recording of :‘ara

1 Only the following data shall be recorded in the cenwal database:
(a) Member State of origin, place and dare . f the application for asylum,
(b) fingerprinr data;
() sex;
(d) reference number used by the Member : tate of ongin,
(e) date on which the fingerprints were taken,
(f) date on whick the data were wransmirted to the Central Unir,

(g) date on which the data were entered in ¢ 1e central database,

J
3

(h) detals in respect of the recipient(s) >f the data transmurted and the date(s) of

* transmission(s)

After recording the data in the central databasc the Cenrral Unit shall destroy the media

used for wansmutting the data, unless the Memi er State of origin has requested their return
il

19

Artucle ¢
Data store,ge
Each set of data, as referred to in Armicle 5 (1), shall b, stored in the central database for ten years

from the date on which the fingerprints were taken

Upon expiry of this period, the Central Unit shall autc mancally erase the data from the central

darabase
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Article 7
Advance data ey 1sure
Dara relaring 1o a person who has acquired citizenship «{any Member State before expiry of the
period referred to in Arnicle 6 shall be erased from the ¢ :nrral darabase, 1n accordance with
Article 15(3) as soon as the Member State of origin bec ymes aware that the person has acquired

such citizenship

13230/99 SE/em
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CHAPTER III - Aljens apprehended in connection .vith the irregular crossing of an cxrernaj
barder

Arucle 8

Collecnion and ransmission . if fingerprint data

1 Each Member State shall, in accordance with th:: safeguards laid down in the European
Convention on Human Rights, promptly take th: fingerprints of all fingers of every alien of
at least 14 years of age who 1s apprehended by t1e competent control authorines in
connection with the uregular crossing by land, :ea or air of the border of that Member State

having come from a third country and wha is n. t turned back.

(8}

The Member State concerned shall promptly w2 smur to the Central Unir the following dara

in relation 1o any alien, as referred 10 w paragra>h 1, who is not rurned back:

.- (3) Member State of ongin, place and date . f the apprehension;
(b) fingerprint data; |

(¢) sex;

(d)'} reference number used by the Member :;tate of ongin,

(e)" |date on which the fingerprints were tak. o,

(f) darte on which the data were ransmurrer to the Cenrral Unit

13230/99 SE/cm EN
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Article 9
Recording of a::1a

1 The dara referred to in Article 5(1)(g) and in Aru:le 8(2) shall be recorded in the cenrral

database.

Without prejudice to Article 3(3), data ransmitt:d to the Central Unit pursuant to
Article 8(2) shall be recorded for the sole purpos: of comparison with data on applicants for
asylum uransmitted subsequently to the Central Linit.

The Centwral Unir shall not compare data ransmy ted 10 1t pursuant to Article 8(2) with any

data previously recorded in the central database nor with dara subsequently transmitted 1o

the Central Unir pursuanr o Arncle 8(2)

2 The procedures provided for in Article 4(1) secund sentence, Article 4(2) and Article 5(2) as

well as the provisions laid down pursuant 1o Arx cle 4(7) shall apply As regards the
comparison of data on applicants for asylum sul sequently rransmirted 1o the Central Unit
with the dara referred 10 in paragraph 1, the pro. edures provided for in Article 4(3), (5)
and (6) shall apply’

Arcle 1C
Storage of di'1a

1 Each'ser of dara relating to an alien as referred > in Arnicle 8(1) shall be stored 1n the central
database for two years from the date on which (1e fingerprints of the alien were taken. Upon
expury of this period, the Central Unur shall auw matically erase the data from the cenrral

database.

> See pount § of the Inroductory Note.
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The dara relaring to an alien as referred to in Ar icle 8(1) shall be erased from the cenrral
database in accordance with Article 15(3) immcdiartely, 1f the Member State of origin
becomes aware of one of the following circums ances before the rwo-year period mentioped

in paragraph | has expired.
(a) the alien has been issued with a residenc 2 permiz,
(b) the alien has left the remitory of the Mev iber States,

(c) the alien has acquired the citizenship of iny Member State
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CHAPTER IV - Aliens found illegally present in 2 M.cmber State

Arucle 11
Comparison of fingery -t daia

1 With a view to checking whether an alien found . legally present within its territory has
previously lodged an applicauon for asylum in ar other Member State, each Member-State
may transmit to the Central Unit any fingerprint « ata relaung to fingerprines which it may
have raken of any such alien of at least 14 years . f age together with the reference number

used by that Member State

As a general rule there are grounds for checking ~hether the alien has previously lodged an

apphcation for asylum in another Member State vhere:

(a) the alien declares thar he/she has lodged wn application for asylum bur without

indicaring the Member State in which he she made the application,

(b) the alien does not request asytum but objzcts 1o bewng returned 1o his/her country of

origin by claiming that he/she would be n danger, or

(c) the alien otherwise seeks to prevenr his/t er removal by refusing 1o cooperare 1n

establishing his/her idenury, in particula by showing no, or false, 1dentity papers

2

N

Where Member Stares take part in the procedur.: referred to in paragraph 1, they shall
transmit to the Central Unir the fingerprint data relaring to all or ar least the index fingers,

and if those are mussing, rhe pnints of all other: ngers, of aliens referred to in paragraph 1

(V) )

The fingerprinr data of an alien as referred to & paragraph 1 shall be transmitred to the
Central Unir solely for the purpose of comparison with the fingerprint dara of applicants for

asylum transmitted by other Member States ani| already recorded in the central database

The fingerprint dara of such an alien shall pot ( e recorded in the central database, nor shall

they be compared with the data transmitted 10 . he Central Unit pursuant to Arucle 8(2)

4 As regards the comparison of fingerprior dara i ransmitted under this Arucle with the
fingerprint data of applicants for asylum trans: utted by other Member States which have
already been stored 1n the Central Unit, the pr..cedures provided for in Article 4(3), (5)

and (6) as well as the provisions laid down pu suaat 1o Article 3(7) shall apply
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5 Once the results of the comparison have been tra: smitted to the Member State of origin the
Central Unir shall forthwith:

(a) erase the fingerprint data and other data v ismirted 10 1t under paragraph 1; and

(b) destroy the media used by the Member Stire of onigin for rransmitting the darta 1o the

Cearral Unit, unless the Member State of jnigin has requested their reurn.
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CHAPTER V - Recognised refugees

Arucle 12
Blocking of a. 1a

1 Dara relaring to an applicant for asylum which L.1s been recorded pursuant 1o Arucle 4(2)
shall be blocked in the central database if that p«rson is recognised and admitted as a refuges
in a Member State Such blocking shall be carri2d out by the Central Unit on the

instructions of the Member State of onigin.

As long as a deaision pursuant to paragraph 2 h: s not been adopted, hits concerning persons
who have been recognised and admirred as refu: ecs in a2 Member State shall not be

transmirted The Cenrtral Unit shall retumn 2 neg:auve result o the requesting Member Stare

[§8]

Five years after Eurodac starts operations, and : n the basis of reliable staustics compiled by
the Cenmrdl Unit on persons who have lodged a. applhicanon for asylum o 2 Member State
after having been recognised and admitted as r. fugees in another Member State, a decision
shall be taken in accordance with the procedur. referred to in Article 67" of the Treary, as

10 whether the dara relating to persons who hav : been recognised and admitred as refugees

10 a Member State should

{(a)  be stored in accordance with Article 6 {ir the purpose of the comparison provided for

- 110 Armicle 4(3), or

(b) be erased in advance once a person has seen recogused and admurted as a refugee.

(V2)

In the case referred 10 10 paragraph 2 (a), the d,.1a blocked pursuant 1o paragraph 1 shall be

unblocked and the procedure referred 10 in tha: paragraph shall no longer apply

4 In the case refecred to in paragraph 2 (b)

(a) data which have been blocked 1n accor.tance with paragraph 1 shall be erased

immediately by the Cenrral Unit; and

See pount 3 of the Introductory Note
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(b) dara relaring to persons who are subseque:.tly recogmsedh and admitted as refugees

shall be erased in accordance with Article 15(3), as soon as the Member State of

origin becomes aware that the person has jeen recognised and admirted as a refugee

in a Member Stare

ANNEX 1

DGH

5 The implementing rules concerning the procedur : for the blocking of data referred 1o in
paragraph | and the compilation of stanistics refe ved to in paragraph 2 shall be adopted 1n
accordance with the procedure laid down 1n Arti le 23(2)

¥
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CHAPTER VI - Data use, data protection, s:curity‘and liability

Article 13
Responsibility for u2ta use

1. The Member Stare of origin shall be responsible ‘or ensuring that
(a) fingerprints are taken lawfully;

(o) fingerprint dara and the other data referre 1 1o in Article 5(1), Article 8(2) and
Article 11(2) are lawfully transmuirted to the Central Unir,

(c) dara are accurare and up-to-dare when the y are ransmirted to the Cenrtral Unir;

(d)  withour prejudice to the responsibilities - £ the Commission, data in the central

darabase are lawfully recorded, stored, c.irecred and erased;

(e) the results of fingerprint data comparisot s wransmirted by the Central Unit are

lawfully used

19

~'In accordance with Article 14, the Member Stat : of ongmn shall ensure the secunity of these
darta before and during transmission to the Cential Unit as well as the security of the dara it

receives from the Central Unit

(V3]

The Member State of crigin shall be responsibl. for the final identification of the data
pursdagt to Article 4(6)

4 The Commussion shall ensure that the Central U nirt is operated in accordance with the
provisions of this Regulation and its implemeni g rules In parucular, the Commission
shall

(2) adopt measures ensuring that persons w jrking in the Central Unir use the dara
recorded in the central database only w iccordance with the purpose of Euradac as

laid down in Arucle 1(1),

(b) ensure that persons working in the Cenccal Unit comply with all requests from
Member States made pursuant to this R :gulation in relation 1o recording,

comparison, correction and erasure of cata for which they are responsible,
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(c)

(d)

take the necessary measures to ensure th- security of the Cenrral Unit in accordance

with Article 14;

ensure that only persons authorised to work in the Central Unit shall bave access 1o
dara recarded in the central database, wi hout prejudice 1o Article 20 and the powers
of the independent supervisory body wt ch will be established under Aricle 286 (2)
of the Treary.

The Commission shall inform the European Pailiament and the Council of the measures it

rakes pursuant to the first subparagraph

Arucle 1
Securiry
1 The Member Staze of origin shall take the nece ssary measures o

(a) prevent any unauthorized person from | aving access to national installations in

which the Member State carties out op: ranons in accordance with the aum of
_ Eurodac (checks at the entrance 1o the . astallation);

(b) prevent data and dara media in Euroda. from being read, copied, modified or erased
by unauthonzed persons (conwol of data media),

(c): guarantee that it 13 possible to check ani establish a posteriori whar data have been

. recorded in Eurodac, when and by whe m (coarrol of data recording),

(d) prevenrt the unauthorized recording of .lata 10 Eurodac and any unauthorized

modificanon or erasure of data record«d in Eurodac (control of dara eamy);
]l

(¢) guaraptee that, 1o using Eurodac, auth: rized persons have access only to data which
are within their competence (conmol ¢ “access),

(f) guarantee that it 1s possible 1o check a 1d establish 1o which authonities data recorded
in Eurodac may be transmirtted by dat. transmission equipment (conzol of
transmission),

(g) prevent the unauthorized reading, cop /ing, modification or erasure of data during
both the direct transmission of dara 16 or from the central database and the transport
of data media 10 or from the Central | nit (control of transport)
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2 As regards the operation of the Central Unit, the Zommission shall be responsible for
applying the measures mentioned under paragraph 1.

Article 15"
Access 10 and correcrion or erasure or data recorded in Eurodac
1 The Member State of origin shall have access to dara which it has wansmirted and which are

recorded 1o the ceatral darabase in accordance w th the provisions of this Regulation

No Member State may conduct searches in the d ita rransmirted by another Member State,
nor may it receive such dara apart from dara res: lung from the comparison referred to in

Article 4(5)

[

The authonues of Member States which, pursuz 1t to paragraph 1, have access 1o dara
recorded in the central darabase shall be those d. signated by each Member Stare. Each

Member Szate shall communicate 1o the Comumu. s1oa a list of those authonities.

3 Only the Member State of ongin shall have the i 1ghr 10 amend rhe data which 1t has
JIransmitted to the Central Unit by correcung or .upplementing such data, or to erase them,

withour prejudice to erasure carmied out wn pursunce of Article 6, Arncle 10(1) or

Article 12(4)(a).

Wheré the Member State of ongin records data jirectly in the cenrral database, it may

amend or erase the data directly

[
\

Where the Member State of origin does not rec: rd dara directly in the central database, the

Central Unit shall alter or erase the data ar the r.-quest of that Member State
i
4 If a Member State or the Central Unit has e\idence to suggest that data recorded 1n the
central database are factually inaccurate, it shz 1 advise the Member State of ongin as soon

as possible

If a Member State has evidence 1o suggest th: t data were recorded in the central database
contrary to this Regularion, it shall similarly aivise the Member State of origin as soon as
possible The lamer shall check the data conce med and, if necessary, amend or crase them

without delay

11

Sec pont 9 of the Introductory Note
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The Central Unit shall not wansfer or make avail, ble to the authorities of any third country
dara recorded in the cenmal database, unless it .s specifically authorized 10 do so in the
framework of a Community agreement on the ¢ teria and mechanisms for determining the

State responsible for examining an application for ssylum **

Arucle 16
Keeping of records by th. Cenrral Unit

L The Central Unic shall keep records of all data p ocessing operations within the Cenrral
Unir These records shall show the purpose of a. cess, the date and ome, the data ransmirred,

the dara used for interrogation and the name of c oth the unit pumng in or remeving the data

and the persons responsible.

Such records may be used only for the data-preiection monitoring of the admissibility of

)

dara processing as well as 1o ensure data securu 7 pursuant 1o Arricle 14. The records must

be protected by apﬁropria.xe measures against u: authorised access and erased afier a period

of one year, if they are not required for moanito: ng procedures which have already begun

Article 1
Liabilny

1 Any person who, or Member State which, has uffered damage s a result of an unlawful
processing operation Or any act mcompatible v ith the provisions laid down in this
Regulanon shall be enritled 1o receive comper :ation from the Member State responsible for

the damage suffered That State shall be exem)ited from s liabiliry, in whole or in part, if it

proves that it 1s not responsible for the evear ¢ ving rise to the damage.

2 If failure of a Member State to comply wit: its obligarions under this Regulation causes
damage to the central database, that Membe - State shall be beld lLiable for such damage,

usless and insofar as the Commuission failed 10 take reasonable steps to prevent the damage

from occurring or 10 minimise its impact.

12 Sec pamt 6 of the lntroductory Note
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Claims for compensarion against 2 Member Stat.: for the damage referred to in paragraphs 1

ang 2 shall be governed by the pmvisioﬁs of nat. »nal law of the defendant Member Stare.

Arucle 18

Rights of the daa subject

1 A person covered by this Regulartion shall be intarmed by the Member Srate of origin of the

" following .
(a) the idenury of the controller and of his r« presearanve, if any;
(b) rthe purpose for which the dara will be p. dcessed within Eurodac;
(c) the recipients of the data,
(d) in relation 10 a person covered by Artict : 4 or Article 8, the obligation 10 have his/her
fingerprints taken,
£ (e) the existence of the right of access ro au 1 the nghrt to recufy the data concerning

him/her

In relation to a person covered by Article 4 ¢ Arucle 8, the information referred 10 in the

first subparagraph shall be provided when his/t er fingerprints are taken.

In relation 10 a person covered by Article 11, the information referred to in the first

subparagraph shall be provided no later than be time when the data relating 1o the person

are wransgurtted 0 the Cenrral Unit. This obls zation shall not apply where the provision of

such informarion proves impossible or would 1avolve a disproportionare effort.

See pownr 9 of the Inroductory Note.

’ N.B. The terms used in Article 18 (1) correspond to those used in Article 11(1) of Directive
95/36/EC (e.g. “controller” = “responsable du tr iitement” in French; “recipient” =
“destinataire”, etc.)
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(8]

In each Member State any dara subject may, in : ccordance with the laws, regulations and
procedures of that State, exercise the rights pro-.ided for in Article 12 of Directive 95/46/EC.

Without prejudice to the obligation tw provide ¢ her information in accordance with point (a)
of Article 12 of Directive 95/46/EC, the person shall have the right w0 obrain communicarion
of the dara relaring 10 him/her recorded in the ¢, arral darabase and of the Member Stare
which transmirred them to the Central Unit Su: b access 1o data may be granted only by a
Member State.

3 In each Member Stare, any person may request that dara which are factually inaccurate be
corrected or thar dara recorded unlawfully be e;ased The correction and erasure shall be
carmied out without excessive delay by the Merber State which transmirted the data, in

accordance with its laws. regularions and proc. dures

4 If the rights of correction and erasure are exer.ised in a Member Stare, other than that or
those, which transmirted the data, the authont :s of that Member State shall contact the
authorites of the Member State, or States, in ¢ Jestion so that the larter may check the

accuracy of the data and the lawfulness of the: - tragsmission and recording 1n the cenrral

(.

<= database.

3 If it emerges thar data recorded in the cenrral \ arabase are facrually inaccurare or bave been
recorded unlawfully, the Member State which transmirred them shall correct or erase the
data in accordance with Aricle 15(3). That Miember Stare shall confirm in writing to the
data s.‘ubjec:t without excessive delay that it has taken action 10 correct or erase dara relating
t0 himvher

14

See point 7 of the Introductory Note
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If the Member Stare which transmitted the data ajes not agree that data recorded in the
central database are factually inaccurate or have reen recorded unlawfully, it shall explain in
writing to the data subject without excessive del. y why it 15 not prepared 10 correct or erase
the data -

That Member Stare shall also provide the data st bject with woformation explaining the steps
which he/she can take if he/she does not accept 1 3¢ explanation provided. This shall include
information about how 10 bring an action or, if w ypropnate, a complaint before the
competent authorinies or courts of that Member !;tate and any financial or other assistance
that is available 1n accordance with the laws, reculations and procedures of that Member

Stare

Any request under paragraphs 2 and 3 shall con: awn all the necessary particulars ro idenufy
the data subject, including fingerprints. Such d: ta shall be used exclusively to permir the
exercise of the rights referred 1o in paragraphs 2 and 3 and shall be deswoyed immed:ately

afterwards.

The competent authorities of the Member Srate.. shall cooperate actively to enforce promptly

*'the nghts laid down in paragraphs 3, 4 and 5

In each Member State, the national supervisory authority shall assist the data subject

accordance with Article 28(4) of Directive 93/26/EC 1n exeraising tus/her nghts

The national supervisory authority of the Memyier State which transmirted the dara and the
nauonal supervisory authority of the Member - tate in which rhe data subject is present shall
assist and, where requested, advise him/her in « Xercising his/ber right to correct or erase
data. Both nauonal supervisory authorities shall cooperate 1o this end. Requests for such
assismnclc may be made to the national supervisory authority of the Member State in which
the dara subject is present, which shall transm_ the requests to the authonty of the Member
State which transmurted the data The data subject may also apply for assistance and advice

To the joint supervisory authority set up 1n Art.:le 20

In each Member State any person may, in acc: rdance with the laws, regulations and
procedures of that State, bring an acton or, if ippropriate, a complaint before the comperent

authoriues or courts of the State if he/she is re Used the right of access provided for in

paragraph 2

S
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Any person may, in accordance with the laws, re-ulations and procedures of the Member
State which transmirted the data, bring an acton i, if appropriate, a complainr before the
competent authoriries or courts of that Stare concsrning the darta relating 10 him/her recorded
in the central darabase, in order to exercise his/he r rights under paragraph 3 The obligarion
of the national supervisory authorities to assist aid, where requested, advise the data subject,

in accordance with paragraph 10, shall subsist t: oughout the proceedings.

Arucle 19
National supervisor, authority

Each Member State shall provide thar the nauou il supervisory authority or authorites
designated pursuant 1o Article 28(1) of Direcuv:- 95/46/EC shall momnitor independently, in
accordance with its respective national law, the awfulness of the processing, in accordance
with the provisions of this regulation, of person: 1 data by the Member Srate in question,

including their ransmission to the Central Unit

Each Member State shall ensure that its nationz supervisory authority has access to advice

from persons with sufficient knowledge of fung. .rprint data

Article 20
Joint supervisory suthority

An independent joint supervisory authonty sha | be set up, consisting of 2 maximum of two
representatives from the supervisory authoritie: of each Member State. Each delegation

shall have one vote.

The joi.m:| supervisory authonry shall bave the :1sk of monitonng the actuivities of the Cenmral
Unit 1o ensure that the nghts of dara subjects a e not violated by the processing or use of the
darta held by the Central Unit In addirion, it st all monitor the lawfulness of the transmission

of personal data to the Member States by the C entral Unut

The joiat supervisory authority shall be resporsible for the examination of implementation
problems in coanection with the operanon of f:urodac, for the examinarion of possible
difficulties during checks by the natonal supe visory authorities and for drawing up

recomrmendations for common solurions to ex sting problems
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4 In the performance of its dunes, the joint supervisory authonry shall, if necessary, be

acuvely supported by the narional supervisory au borities.

U

The joint supervisory authoriry shall have access to advice from persons with sufficient

kmowledge of fingerprinz data.

o

The Commission shall assist the joint supervisc y autbority in the performance of its tasks.
In particular, u shall supply information requested by the joint supervisory body, give it
access to all documents and paper files as well a5 access 1o the data stored in the system and

allow ir access to all its premises, at all times

~J3

The joint supervisory authonty shall unanimously adoprt its rules of procedure It shall be

assisted by a secrerariar, the tasks of which shal, be defined 1n the rules of procedure.

8 Reports drawn up by the joint supervisory a:thority shall be made public and shall be
forwarded to the bodies 1o which the national su.pervisory asuthorities submit their reports, as
well as 10 the European Parliament, the Courzil and the Commussion for information. In
addition, the joint supervisory authority .gay submut comments or proposals for

___improvcment regarding its remut 1o the Eiropean Parliamept, the Council and the

"~ Commission at any time.

9 In the performance of their duties, the membe s of the joinr supervisory authonty shall not

receive msuuctions from any government or bidy

10 The joinr supervisory authority shall be consuired on thar pant of the draft operaung budget
of the Eurodac Central Unit which concerns it ks opinion shall be annexed to the draft
budger in question.

'lf

11, The joimt supervisory authority shall be disbanded upon the establishment of the
independent supervisory body referred to in Article 286(2) of the Treary The independent
supervisory body shall replace the joint suervisory authorry and shall exercise all the

powers conferred on it by virtue of the act un. er which that body 1s established
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CHAPTER VI - Fina! provisions

Article 21
Costs
1 The costs incurred in connection with the establ shment and operarion of the Central Unit

shall be borne by the budger of the European C. mmuniries.

[[9)

The costs mcurred by nartional unirs and the cox s for their connecuon 10 the ceatral database

shall be borne by each Member State

I

The costs of ransmission of dara from the Mer ber State of ongin and of the findings of the

comparison 10 that State shall be borne by the > tate in question

Article 22%°

Implementiny; rules
The measures referred w0 1n Arucles 3(4), 4(7) and :2(S) shall be adopted in accordance with the
procedure laid down in Arncle 23 (2)

Article 23

] Commuuize i

1 The Commussion shall be assisted by a commi: ee (herewnafter referred to as the

“Commuirtee™).

(38

In the cades where reference is made to this pa agraph, Articles 5 and 7 of Decision
1999/468/EC shall apply

The period referred to in Arucle 5(6) of Decis on 1999/468/EC shall be three months

o)

The Committee shall adopt us rules of proced ire

Sec pownt 3 of the Inroductory Note
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Arucle 24
Annual Report: Monitoring and evaluanon

The Commission shall submit to the European [ arliament and the Council an annnal repont
on the acavities of the Cenrtral Unit. The anmi.al report shall include information on the
management and performance of the system ag unst pre-defined quantitative indicators for

the objectives referred 1o 1n paragraph 2.

The Commission shall ensure thar systems ar¢ in place to monitor the functioning of the
Cenrral Unit against objectives, in terms of outputs, cost-effectiveness and quality of

service.

The Commission shall regularly evaluate the operauon of the Cenmral Unit in order o
establish whether its objectives have been = tained cost-effecuively and with a view to

providing guidelines for improving the efficier :y of future operarions.

One year after Eurodac starts operations, the C >mmission shall produce an evaluarion report

on the Central Unir, focusing on the level o demand compared with expectauon and on

_operauonsal and management issues in the Lixht of experience, with a view 1o identifying

possible short-term improvements to operation il practice.

Three years afrer Eurodac starts operations ard every six years thereafter, the Commuission
shall produce an overall evaluation of Enrodac, examimmng results achieved against
objecuives and assessing the comrinuing v.hdity of the underlying rauonale and any

implicauons for furure operatons.

Aricle . 5

; Penalti s

Member States shall ensure that use of data recorded 1n the central database contrary to the purpose

of Eurodac as laid down in Arucle 1(1) shall be subj. ct to appropnate penalties

Arucle ;6%

Territoria‘ scope

The provisions of this Regulation shall not be applic sble to any termitory to which the Dublin

Convention does not apply.

1é

See pomnt 9 of the lnroductory Note
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Arucie 27
Eniry into force and ap 2licability

1 This Regulauon shall enter into force on the day »f its publicauon in the Official Jowrnal of

the European Communines.

2 This Regulanon shall apply, and Eurodac shall siart operations, from the date which the
Commission shall publish in the Official Journa of the European Communinies, when the

following conditions are met

(a) each Member State has nouified the Com nussion that it has made the necessary
rechnical arrangements 1o rransmit data : ) the Cenrral Unit in accordance with the
implemenring measures adopted under » rucle 4(7) and to comply with the

unplemenring measures adopted under - mcle 12(3); and

(b} the Commission has made the necessary technical arrangemeants for the Central Unir
10 begin operanons in accordance with (1e implementing measures adopred under

Arucle 4(7) and Arucle 12(5)

I

This Regularion shall be binding in its entirery and dir :ctly applicable in the Member States i

accordance with the Treaty establishing the European Commuaity.

Done at Brussels,

For the Counci!
v The Presiden:
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ANNEX 0

Draft statements to be entered iv the Council minures

1. Ad Article 8

“The Council declares that the obligation to take fingerprints of aliens apprehended “in
connecuon with the urregular crossing of an exte. 1al border” is got limuted to the situaton
where an alien is apprehended at or close to the ¢ xternal border itself’ This provision also
covers cases where an alien 1s apprehended beyo 1d the external border, where he/she is still
en route and there is no doubr that he/she crosse: the external border uregularly This could
be the case, for example, where, subsequently to the crossing of the exrernal border, an aliea
on board a (high speed) train is detected during ..o board checks, or where ag alien transported
ina sealed commercial vehicle is apprehended &: the moment of disembarkation from the

vehicle -

3
H

Ad A'rticle 17(2)

“The Council and the Commission agree thar where the Commission bears part of the
respounsibility, the Member State’s Liabiliry is r, duced by the proporuon to be anribured to the

Commission”
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ANNEX I

Comments made for the record within the A :vium Working Partvy (Eurodac)

1. Ad Arvicle 16(2)

The Working Party agreed that national supervisc y badies (Article 19) will also have access
1o the records kept by the Central Unit.

(&%)
.

Ad Article 18(10) and (12)

The German delegation interprets the term “ass:st” o Article 18(10) and (12) as meaning
that the national supervisory authoriries are 1o pr.ivide active assistance to the data subject in
;xercxs'mg the rights in question However, they are not obliged 1o assume specific
professional legal starus for the dara subject, e g. to assist the dara subject in appeal

proceedings either 1 substance or in procedural .erms.
2

s oy
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