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Subject : Draft Convention on mutual assistance in criminal matters between the Member

States of the European Union

The Council examined at its meeting on 2 December 1999 the outstanding questions set out in
document 13451/99 COPEN 60. The discussions resulted in the following changes as compared
with the questions set out under point II of COPEN 60:

II.A General reservations

The United Kingdom delegation observed that it maintained a parliamentary scrutiny reservation on

the draft Convention.

I1.B.2 Scope of Article 18, and
II.C Data protection

Without prejudice to general reservations (points II.A and I1.B.1), agreement was reached on the

elements set out under II.B.2, a, b, ¢, dand e.
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Concerning data protection, agreement was reached on the following conclusions:

“The Council agrees that provisions relating to the protection of personal data which are
communicated pursuant to the application of this Convention are necessary. These provisions will
be included in the Convention taking into account the ongoing horizontal discussions regarding data
protection in the third pillar. The Council confirms its aim of an early adoption of the Convention.

The Council agrees that the Convention will be established at the Council in March 2000”.

B.I1.3 Article 18(3)

The majority of the delegations continued to be of the view that silence from the notified Member
State should mean approval of continued interception and permission to use already intercepted
material. These delegations thought that such an approach was the best way forward for the purpose

of ensuring efficient co-operation in this area.

The French and Spanish delegations maintained their view that the principle should be that silence

from the notified Member State means a prohibition for interception and for the use of already
intercepted material. These delegations in particular found it unfortunate that the lack of reply from

the notified Member State would determinate the protection of the individual.

Some suggestions were made in order to take into account the views of the French and Spanish
delegations. One solution could be that a reply should be given within 96 hours. Silence would then
mean consent. However, if no reply was given by another 96 hours, that should mean refusal.
Another solution could be that silence should be regarded as provisional consent. However, a
refusal could be communicated at any time, but only with effect from the time of that

communication.

The Chairman concluded that the future work should be based on the majority view, but that it
should be considered how the concerns expressed by the French and Spanish delegations could be

dealt with when elaborating a new text.
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11.B.4 Article 17

The Italian delegation noted that progress had been made, but maintained its reservation at this

stage. The Portuguese delegation lifted its scrutiny reservation. The Luxembourg delegation

maintained its scrutiny reservation.

The Luxembourg delegation proposed to add the following words to Article 17(4):

“..., In particular where there is no intermediary in the requesting Member State.”

The Chairman took note of this and invited delegations to examine the draft Commission

declaration set out under I1.B.4.2.

D. Joint investigation teams

Without prejudice to general reservations (point II.A), agreement was reached on this item.
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