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1.1. Bncl<groulld 

Free movement of persons is one of the fundamental rights guaranteed by 
Community law. According to Article I 8( I) of the Treaty establishing the European 
Community every citizen of the Union shall have the right to move and reside freely 
within the territory of the Member States. However, this right remains subject to the 
limitations and conditions laid down in the Treaty and by the measures adopted to 
gi ve it effect. I 

In particular, according to Articles 39(3), 46( I) and 55 of the EC Treaty, the 
Member Stines may impose restrictions upon the right to free movement where this 
is justified for reasons of public policy, public security or public health. Such 
measures [nust comply with the terms and conditions of Conncil Directive 
64122 I IEEC of 25 February 1964'. The objective of the"Directive is to offer to its 
beneficiaries specified safeguards and guarantees when the Member States resort to 
measures on grounds of public policy, public security or public health, as these 
grounds are derogations from the fundamental freedoms provided for by the Treaty 
and should therefore be interpreted strictly and in the light of all the provisions of the 
Treaty. The proper application and interpretation of this Directive is the subject 
matter of the present Communication. 

1.2. \\lhy a COlllllluu.ication? 

Directive 64/221IEEC dates from 1964. Over the years, its provisions have been 
extensively interpreted ilnd developed in a series of judgements from the European 
Court of Justice, culminating in.the recent case of Donatella Calfal. Developments in 
European integration, and particularly ·the introduction of the concept of citizenship 
of the Union in Article 18 of the EC Treaty, have also changed the context in which 
the Directive falls to be interpreted. 

Anicle IX conrcrs Ilpon Ullion Cilil.ClIS ;l flllld:lIllcnlal illld persollal rigl,l!. which Ill:l!," be exercised 
o\ltside the context or:lI1 ecollomic ilCli"ity. Article I X(2) specifics that lhe Council Ill:l)" Cldopl new 
proyisiolls to facilil:lIC the exercise or this right The Rcsolillioll of the European P(lrli;Jlllent on the 

.second COilHllissi.on report 011 cilil.clIship of the Union (C-t-U021)IN7. OJ C 226. 20.7.1998. po. 6l. 
the Rcport COM (n) nil fill:!!. n .. i.I~'J7) and Ihe AClion PI;IIl for thc Singlc Market (CSE(98)1 
finnl. -1.0.1'-)<)7) endorsed b~ tile AJ1Istcrd:llll Europt.::IJl Council. h;I\"C alrcady called for ne\y 
proyisiolls 10 this crrccl. 

OJ No. 0(,.4.4.1 ')(,4. p. ~0"-X:;7. The Icg;i1 basis of" Ihc DirCCli,'c is Articlc 4(,(2) of thc EC Treill}". 

Casc C-3-lgN6. ill which titc Coun of Justicc ga\"c ilS judgculCl\\ on I ~ January 1 ~I)~. Note: the 
AlIllCX to this COJllmUniC;liioll contains a I;lblc or the IIIOS\ rclc\";'llli jllrispmdcllce or the COllrt of 
Justicc" 
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At the same time, the Commission has been receiving ,ll) ever-increasing nu.mber of 

complaints concerning tile application of 1he Directive. Further, these sUf:,rgest that 
the interpretation and implementation of soine of its basic principles differ widely 
amongst the Member Stllies. 

The Commission therefore considers that the time has come to draw al1ention to 
some of the main difficulties which arise in the implementation of the Directive, and 

to offer guidance as to how these may be resolved. In offering information and 
assistance to both Member States and citizens of the Union, it is hoped that this 
Communication will also serve to reduce the number of future infring~ment cases. 

The present Communication must also be seen in the light of the Commissions 
commitment to ensure correct application of Community law, ~o bring the Union 
closer to its citizens, in particular through better information about citizens' rights 

under the Treatie~.)n the same spirit, the Commission i.s developing mechanisms to 
allow .a real Diaio.glre with Citizens, through which .the Commission is collecting 

feedback on tile day-to-dIlY application of Community law. 

The following specific pl"oblems will be' addressed III the present 
Com III llll ira rio 11: 

ElI{IY al/d residel/( .. :l!: 

• Undue delay in examining residence permit applicatiolls (Article 5) . 

.. Expulsio/ls alld o/hl!!' nll!ll.\'IIl'es: 

• The role played by previous convictions in assessing the threat to public order or public 
security (Article 3(2)). 

• General prevention: where all persons belonging to a certain group are considered to 

constilLlte a threat to public order or public security without any individual assessment 
(Article 3( I )). 

• Defects .in informing the person concerned of the measure taken or the grounds and/or 
the consequences of such a measure (Article 6). 

• The storage of personal" data collected aboLit the persons concerned e.g. In the 
Schengen InfonTlation System or in national systenls (Article 6). 

• The expulsion of second-generation migrants or long-term residents. 

• The position of those third-country national faillily meillbers of Union citizens, who are 
beneficiaries of Community law (Al1icle I). 

<I 



• The position of third-collntry nationals who did 110t benefit from the protection of 
Community law at the time when the meClsure was taken, but have later become 
beneficiaries either as Union citizens or as their family members (Article I). 

Remedies: 

• Defects in re-examination of the cases. 

~ -7. ,-. 
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2. BASIS FOR INTERPRETATION 
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2.1. The Scope of Directive 6412211EEC 

Perspllal Scope of the Directive 

The Court of Justice has stated that the right of nationals of one Member State to 
enter the territory of another Member State and to reside there is conferred directly 
on any person fall.i.ng within the scope ofConununity law:4 

The Directive applies to all nationals of Member States who travel to another 
Member State as workers, self-employed persons or recipients of services5. Its scope 
bas subsequently been extended to cover former workers and self-employed persons 
who remain in another Member State having terminated their activity6. The Directive 
applies also in the European Economic Area with the exception of Article 4(3)1. It 
derives from Article 2(2) of Directives 90/364IEEC8 (general right of residence), 
901365lEEO (retired persons) and 93/96lEECIO (students) that Directive 
64/2211EEC is applicable within the scope of those Directives. The Directive applies 
to the spouse and other members of the family in the meaning of its Article I, 
paragraph 2, whatever their nationality. 

Case 48n5 Royer, para. 31. Whether an i:ndividuaI possesses the nationality of a_ Member State shall 
be settled solely by reference to the national1egisIation of the Member State concerned (see the EC 
Treaty, Dec1ara:tion (No 2) on nationality of a Member State). The same principle is applied in the 
European Co!lVeIItioD on Nationality of 6.11.1997 of the Council of Europe (ETS . No. 166). See also 
the Court of Justice jurisprudence in Cases C-369/90 Micheletti (ECR{1992J 1-4239) and 292186 
GulJung (ECR(1988] p. Ill) concerning dual nationality and freedom of establishment. 

See Articles 39, 43 aDd 49 of the EC Treaty respectively. Also Regulation (EEC) No 1612168, OJ L 
257,19.10.1968, p. 2, as last amended by Regulation (EEC) 2434/92, OJ L 245, 26_8_1992, p_ 1.­
Directive 681360IEEC, OJ L 257, 19.10.1968, p_ 13, and Directive 73/1481EEC, OJ L 172, 
28.6.1973, p. 14. In Joined cases 286182 and 26183 Luisi & Carhone the Conn of Justice has specified 
(para_ 16) which groups are to be regarded as recipients of services. 

6 Directive 721194/EEC, OJ L 121, 26.5.1972, p. 32 and Directive 75f35IEEC, OJ L 14,20.1.1975, p_ 
14_ 

7 Agreement on the European Economic AJ?l, Annex V, Free movement of workers -list provided for 
in Article 28, OJ L 1,3.1.1994, p. 325. 

8 OJL 180,13.7.1990, p. 26. 

9 OJ L 180, l3.7)990, p. 28_ 

10 OJL317.18.12.1993,p_ 59_ 
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Meqsllres withill Ihe .)'coIJe (Jf the J)freClive , .. ; 

The Court has specifIed in Case 30/77 R()lIcher(!oJl" that for the purposes of the 
directive, a 'meosllre' is any action which affects the right of persons coming within 
the field of application of Anicle 39 of the Treaty to enter and reside freely in the 
Member States under the same conditions as the nationals of the host State. 
Community law l2 also confers on nationals a right to leave the territory of their 
Member State of origin in order to enter the territory of another Member State and 
for this pL'lrpose the Member State of origin should issue or renew the identity. card 
or passport of such nationals. However, the Member State may refuse to do so or 
restrict this right for reasons of public policy, for example in the case of persons due 
to start their military service orin case.of objectors of conscience, while respecting 
the principle of p·roponionality. 

NOIf-0I'!JlicahiliIY 10 l'w(!ly IlItef'll{t/ Sil/ioliolJs 

The Directive does' not apply)o .silllations purely internal to a ~ember State. Case 
C-297/88 Dzod::i concerned the situation of a national of a third country who, solely 
on the basis as the spouse of a national of a Member State, claimed a right .to reside 
or to remain in the territory of·that Member State. However, the national of the 
Member State had never exercised his right to free movement by working or residing 
in another Member Srate with that member of the family and therefore Community 
law was inapplicable. 

2.2. J7ullci:lmental Prillciples and Rights 

The Directive shall be interpreted in the light of the basic principle of free movement. 
Any restriction of individual freedom of movement must be assessed against the 
backgrou nd of the fundamental principles and rights. 

The European Union is based on the respect of libeny, democratic principles, respect 
for human rights and fund Clmental freedoms and the rule of law ,and, more 
particularly, on the respeci of the fundamental rights enshrined in the European 
Convention for the Protection of Human Rights'and Fundamental Freedoms (Article 
6 of the' Treaty on European Union). This basis of the Union has been funher 
reinforced by the Treaty of Amsterdam with a provision enabling suspension of rights 
of any Member State for having seriously and persistently infringed these principles 
(Anicle 7 of the Treaty on European Union). -

II Panl. 21. 

12 Direcli,'c M\t:lW/EEC'. OJ L 257. I'J.lll.I<)(,X. p. 11. Arliclc 2. which is nluinfis nlU(nnnis I1ppliC<1ble 
to the olilcr righl of rcsidcncc Direcli,·cs. 
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Moreover, although the Community as such cannot become a Party to the European 
Convention for the Protection of Human Rights and Fundamental Freed'omsiJ, all the 
Member St~ltes are parties to the Convention. The major institutions of the 
Community have declared already in 1977 that they will respect the principles of this 
Convention l4 and the Court of Justice has ruled that it will ensure the respect for the 
fundamental rights of the Convention in its interpretation and application of 
Community law I~ 

This means that the Member States take any measures on refusal of entry or 
expulsion of Community citizens against a common background of respect for human 
rights and democratic principles. This implies that any application of the notions of 
public policy and public security by the Member States will not only be subject to 
strict scrutiny so that their scope cannot be detennined unilaterally by each Member 
State without being subject to control by the institutions of the Communityl6, but 
also that such Community law scrutiny will.be inspired by the basic human rights as 
enshrined in the European Convention for the Protection of Human Rights and 
Fundamental Freedoms l7 . Moreover, because of this common background (and the 
possibility of suspension of a Member State by which it is now underpinned), any 
recourse to the right of refusal of entry or of expulsion is unlikel~l to place the citizen 
of the Union concerned j n jeopardy as to the enjoyment of his basic rights in another 
Member State. 

Furthermore, the measures adopted for the protection of public policy, public 
security or public health must be applied in accordance with the principle oj 
proportiollality. As the conseCluences of an expulsion' or a refusal of re-entry are 
often extremely serious for the person concerned and his family, the Member States 
should ensure that the measures taken are in proportion to the justifled interests 
which they try to protect by these measures. Proportionality requires justified 
grounds for a measure, justified balance between' the measure and the objective, and 
justified balance of interests of the individual and the State concerned. 

13 Opinion 2f').~ of Ihc COUll of 2X M:lrch 11)')(,. 19% ECR. (751). paras. :>·kICl. 

14 Joil11 Dcclaralion of thc European P;lrlialllclil. thc COLlllcil illld t~lC COlllmission. 5 April 1977 (OJ 
No. C lOJ. 27 . ..1.1977, p. I). 

15 Opinion 2t94. ibid., para. )]. 

16 C;lse ](,/75 Rutili. pari!. 27. 

17 Obviollsly thc righl 10 f:lll1ily lifc. ,IS 1:lia dOIl'1I ill Alliclc R or tllc ECHR is of palliclIl;u illlpontlnce. 
Bllt C,'CIl Illc li!lli lal ions pl;lccd 011 tll~>po\\"crs of Ihc Mcmbcr Slalcs ill rcspcci of Ihc conlrol of aliens 
arc \l\crcl~' a spccilic 1ll00llifcSIaiioll of Illc nIlc. bid dO\\11 ill thc cxccplion 10 Aniclcs 8.9. to and 11, 
and 10 Alliclc 2 of PrOlocol ~ of thc ECHR. Ih:!1 Ihcsc fUlld;l\llcnlal frccdoms shall ouly bc reslricted 
'as far as ncccs5;u'y' for thc prolcclioll of lI:1tiOIl:d sccurily or public 5;lfcty 'in a dClllocrnlic society', 
see Casc 1(,n5 RUfili. para. 32. 
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The one fundamental right that. for obvious reasons, cannot be applied in the normal 
way in the case of refusal of entry or expulsion, is the prohibition of discrimination 
on the basis of nationality. Pursuant to international law a State ·cannot refuse entry 
to or expel its ·own citizens. IX On the other hand a State cannot discriminate between 
its own n-ationals and other citizens of the Union where it concerns conduct which is 
deemed to be a threat to public policy or public security. If such conduct on the part 
of its own nationals is not subject to seriolls repressive measures, it cannot be a cause 
for expulsion of other citizens of the Union. 1'1 

18 Case C-l7l/% Roque: l'.-.hrsn' and C;ISC C -:l-lX/1)(, /)ufla/"I/a (·alfa. 

1'1 Joincd Cascs 1 ,:; ;lIld ll(,/X 1 .. Idolli IIl/d (·orrl/fllil/('. p:lr:l. X. 

9 



3. GUIDELINES FOR APPLICATION 

3.1. The Grounds ill the light of the Citizenship of the Union 

3.1.1. Puhlic Policy 

Neither the Treaty nor the secondary legislation define the concepts of public policy, 
public security or public health. This leaves it to the discretionary powers of the 
Member States to.~ determine the scope of these concepts pursuant to national 
legislation and jurisprudence. Directive 64/221 IEEe does not concern these 
concepts, but rather mea.\7Iresjlls!ijied Oil ~rolllld\" of p"h/ic pn/;c.y, pllhlic security 
or pllhlic health. The concepts existed in national legislation and practice before the 
creation of the European Community and have evolved over time. No precise 
definitions of these concepts are used in the national legislation, and moreover, these 
concepts at least partially overlap. 

The scope of the concepts of public policy, public security and public health should 
not be artificially limited by trying to give them an exact and exhausting definition. 
This would be extremely difllcult and -would not serve any real purpose. However, 
this does not mean that the Member States have powers, when justifying measures 
on these grounds, to freely define and interpret these concepts according to their 
own practices and traditions. 

A clear distinction should be made between the actual violation of public policy, 
public security or public health. which does not necessarily lead the Member State to 
take any measure, and the examinatioll and decision by the Member State whether 
actually to take a measure. When deciding whether to taRe a measure or not. the 
Member State is limited by the whole framework of Community law, especially the 
fundamen.tal principles and rights and the citizenship of the Union 

The Member States have discretionary powers for interpretation, and the national 
legislation and practices of the Member States may be applied. only within tltis 
Community framework. Discretionary powers conferred on the Member States do 
not justify arbitrary lise of these powers, for example taking measures solely on the 
basis of the racial or religioLls backgrotlnd of the person. Nevertheless, the national 
concepts of public policy, public security and public health may graduatly approach 
each other as European integration advances. ConseCluently the national 
interpretation and practices in applying these concepts may change accordingly. 
National legislation and practice are still applicable in the case of thosethird~country 
nationals who are not beneficiaries of Commllnny law as family members20. 

20 See COM (1')99) J (in:l!. n.!.l')')'). Propos;ll Cor ;1 Council dircctive cxtending tile freedom to 
pro\'idc cross-bordcr scn'ices to third-colUltry l1:llionals cstablishcd within the Community and 
Proposal Cor a dirccti,'c of the Ellropc;lll P;]rlialllClli and or thc COlillcil 011 thc posting of workers who 
/Ire third-coulltry Il:lliollals ror tile pro\'isioll or cross-bordcr scn·iccs. Scc also Decision No 1180 of 
thc EEC-Turkcy Associ:llion Coullcil of II) SCplclllber 19XO as regards thc frcc movcmenl of Turkish 
\Yorkcrs. 
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21 

The new concept of citizenship of the Union should play a role in the overall 
assessment of the position of a Union citizen in case national authorities consider 
his/her expulsion or non-admission for reasons of public order, public security or 
public health. Article 18 of the EC Treaty should be accorded its full weight by 
national authorities when they contemplate the application of Directive 64/2211EEC 
to a Union citizen. This is especially true for specific categories of Union citizens: 
nationals of other Member States who were either born, or have lived since 
childhood, in the Member State of residence and who have virtually all their cultural, 
social and family ties to that Member State, as well as other long-term residents and 
minors (see e.g. para. 3.4.1 below)21 

Grounds of public policy, public security or public health may not be used to serve 
economic ends and the economic ends cannot constitute such grounds22 This has 
been expressly prohibited in Directive 64/221/£EC, Article 2(2). On this point, 
Community law is broader in scope than the relevant provisions of the European 
Convention for the Protection of Human Rights and fundamental freedoms, which 
permit measures which are deemed necessary for the economic well-being of the 
country. furthermore, lack of suflicient resources alone does not justify measures 
taken on grounds of public policy upon the entry into the country as the Member 
States are not even permitted upon the entry to pose questions concerning the 
purpose and duration of the journey and the ftnancial means at a person's disposal at 
the point of entry.2J 

3.1.2. f'uhlic SeCllrily 

The Commission fully recognises the need for Member States to protect their 
security. The criterion of public security offers Member States a rather wide power 
of discretion. Nevertheless, even in very sensitive matters the power of discretion is 
not unlimited and some transparency is necessary. On the basis of the grounds given 
by the State concerned, the Community institutions should be able to estimate, at a 
minimum, whether a person is actually a threat to public security and whether such a 
threat is sufficiently serious to justify the measure taken on grounds of public 
security. 

Sec the Second Repon from the Commission on Cilizenship of the Union (COM (97) 230 final, 
27.5.1997) for the eOlleept of eitizellship of the Uilioll. 

:21 Sec Cnsc 352JK5 Rond van .. 1dl'c:rln'rt/t'rs. partl. J .. ·L 

23 The Coun has st~ted in Case 6R/X9 Commission l' Netherlanrls. p,1rd 13, ill"t the obligation to answer 
questions pnt by rrontier oITici:lls C<-1I11l0t be a precondition ror {ile entry of (I national of one Member 
S,/ate iluo the territory or illlothcr. The judgclllcllI confirms that this prohibition covers questions 
concerning the purpose and duratioll or the journey tllld the fin<lllcial means (It a person's disposal. 
Funhermore. Anicle 2(2) of the Direeti,'e prohibits the usc of public polic)'. public security and 
public health grounds ror economic ends all~ is OIlC or thc cxplicit limitations on the discretionary 
powers of MClllbcr Statcs includcd inlhc Dirccti\'c, 
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Moreover, the person concerned should be informed of the grounds as far as possible 
without endangering the security of the state. ln cases concerning security of the 
state the itHerests of the individual and the state are ill conflict. There are situations 
where the Member States are obliged to take measures to protect the fundamental 
interests of the society, but they should apply the security of the state criterion as 
narrowly as possible24 

3.J. 3. J>lfhlic Heallh 

Article 4 of the Directive imposes limitatioCls on the use of the public health grounds 
and the Annex oftlle Directive contains the list of the diseases or groups of diseases, 
which come within the scope of public health criteria.2.~ The .Annex speciftes that 
drug addiction and mental illnesses might threaten public policy or public security, 
but not public health. 

The Directive allows the Member States to refuse a first residence permit to persons 
with one of the illnesses or medical.conditions scheduled in the Annex. It must be 
noted that a refusal to renew a residence permit or an expulsion ofa residence permit 
holder is not permi!ted on grounds of public health. The right to refuse a first 
residence permit gives the Member States a possibility to request a person to provide 
a medical certificate if this has been provided for by national law and if the purpose 
of such a certificate is to est;Jblish that the person is not suffering from one of the 
diseases mentioned in rhe Annex. However, the Member States may not set any 
general reCluirement that before entry into the country citizens of another Member 
State need to provide proof that they are not suffering from any illness mentioned in 
the Annex. 

The public health grounds are somewhat outdated given the current level of 
integration of the European Union and the development of new means to handle 
public health problems. Therefore, restrictions of free movement can no longer be 
considered as necessary and etrective means of solving public health problems. The 
situation has changed radically from what it was in 1964, even though the concept of 
public health still forms part ofCommuniry law.20 

24 Thc COlirt orJusticc h:1S interprctcd tltc 'sccurity orlhc st,IlC' grollilds ill Joilled cases II:; ;)lld 116/81 
A do IIi anti Cornuail/('. P;Hi I:> or thc jlldgclll~nt SI:1I('S '"it is clenr for Ihl! purpose of the! directive 

Ihor Ihe nO(ijrcalinn 11,h(' grllllntls 11/11.\7 he sllflic:it'fII~~' dc'llli/t'rI a(/(I prl!ci.w: /() ('nah/e: (~e person 

concerned to dc:fc'ntl his interesls." al1d fllnlter: "I( is slIfficiefll in (Iny I!ve:nl if (he notijrcalion is 
nlade in such a lmy as /0 ("flOh/c' (/lc' l,e}"S(ifl concerned (II C(JlIIl'rdl("ml Ihe con(en( anti eJJect 
thereof" 

26 

No disc:lsCS or groups or diS(;;ISCS h;l\"~ been "odcd 10 tltc list so r;lr. 

As Ihc.colICCpl or public llCilltll slill csisis ill COllllllllllity 1:111. thc frec tllO\'ClllCllt of pcrsons sllITerillg 
from HrV/AIDS is \\"onh IlIclltionillg. In lhc doclllllcliis adopt~d b~·tllc COllllllllliity institutions, it h:ls 
been c\cilrly staled thallhc full rcspcct offrce 1I10,·CIllClil of pcrsolls and cC]u;)Iity or Ire,lllllCllI IlIIlSt bc 
gU:lr:llllccd ror pcrsons affcctcd by HIV/AIDS. Thc COllllllissioll rejects thc IISC of ;)1I~. mcasures, 
,\·hich could IC:ld 10 soci:11 c.,cll1~ioll, discrilllill:lIiOIl or Stiglll:llis;lIioll or pcrsolls \\·illl HI V/AlDS. See 
illicr alia COLlclllSioJls of the COil I l<.:iI ;!)lci or the Rcpres~llt;lti,'cs or thc GO'·CrtIIllClllS of Ihc Mcmber 
St:ilCS. lliceling \,·illtin thc COllllcil or l:'i fl,b~· I ')X7 cOllcerning AIDS (OJ C 17X. 7.7.llJX7. p.l), 
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3.2. Enlry llnd Rcsidcllce' 

Formali/ies 

The Court of Justice has pointed out that the mere failure by a national of a Member 
State to complete the legal formalities concerning access,· movement and residence of 
aliens does not justify a decision ordering expulsion.1? The Court has a'lso confirmed 
this as regards the person's failure to notify her presence and to make a declaration of 
residence.1x . 

Article 3(3) of Directive 64/221 iEEC provides that expiry of an identity card or 
passport does not justify expUlsion, even if turning back at the border is possible in 
the absence of valid identity card or passport. The Commission considers that no 
threat of expulsion. should be linked to the renewal procedure of the residence permit 
and that such a threat would be considered contrary to the Directive. Failure to apply 
for t he extension of the residence permit would not justify an expulsion order, ~ven if 
an administrative sanction e.g. a fine, which is in proportion to such a failure and 
non-discriminatory. would be acceptable. 

The Court of Justice has stated that restrictions on grounds of public policy. public 
security or pub~ic health must be regarded not as imposing a condition precedent to 
the acquisition of tlte right of entry and residence but as providing the' possibility, in 
individual cases where there is suflicient justification, of imposing restrictions on the 
exercise of a right derived directly from the Treaty.1S1 

Article 5(2) of the Directive allows the host Member State to request the Member 
State of origin to provide information concerning any previous police record of the 
residence permit applicant in cases where this is considered essential. The Article 
specifies that such enquiries shall not be made as a matter of routine. 

COllclusions of the CO\lI1cil ;llld thc RCprcSl.!llt;Jti\·cs of thc GOYCfIll1lClllS of the MClIlber States, 
Illccti Ilg wilhi II thc Coullci I of:11 M:1Y 1<):-;:-; conccmi Ilg A IDS (OJ C 197. 27. 7.19R8. p.R). Resolution 
of thc COllllcil and thc Millistcrs for Hcalth of thc Mcmber St:llCS, JI1l.'Cling within thc Council of 22 
Dcccmber J <)X') Oil thc fight againsl AI DS (OJ C 10. I (j.1.1l)',){I. p.l) ;)nd Decision No G--l7/96IEC of 
thc Europc.'w Parli:lI11cnt ;md of thc Coullcil of 2<) M;lrcil I <)l)(, adopting a progral1lme of Conllnunity 
aClion 011 thc pre\'clltioll of AIDS :lIld ccnnill Olhcr COllllllltl1ic;iblc discuscs within the framcwork for 
action illlllc ficld orpllblic 11\:;11111 (1')<)(' 10 2(]()O). (OJ L l)). 1(1.~.Il)\)(I. p. J6). 

17 Case 4gn 5 Royer. P:Jr.L :IX. Sce also else C-J(,3/X'.J R/lux. p;lr;l. II <llld Ihc Repon of the High Level 
P;lIlcl 011 thc frec IIIO\'CIlICI11 of perSOIlS. ch:iired by Mrs Si 1Il0llC Vci I.' prcsenlcd 10 t he Commission on 
18 M;)rch 19')7 ;)nd II~ follOW-lip of tl\:lt Rcport (COM(l)X) ~()3fi lIal. 1.7 .199R). The High Level 
Pallel c:\presscd spcci:11 COllCCrIl Ih:1I cOIlIr.lry 10 wh:lt tcnds to be thc C.1SC ill tile Member States 
CO IlCCfll cd. lIon-possessioll of a \';did residcllcc pcrllli! should \Ieycr per se lend to CI thre<1l of 
c:\pulsioll. 

2M C;)SC IIXl7:; Watson am//k/lII(1nl/. p:Jr.1. :1.0. 

19 Casc :111/X7 ('OJ}llllission \'. He/gilllll, P:lr.l. III. 

13 



The same principles apply also as regards the visas of third-country national family 
members. Consequently, no threat of expulsion should follow a failure to apply for 
the prolongation of visas. Visa policy should not be used as a means to prevent 
genuine family members from enjoying the rights conferred on them under 
Community law. 

Time-limitfor HO/Jd/ilig the: AI)I)lh:atioll 

The Commission would like to recall the importance of respecting the deadline 
contained in Article 5 of the Directive. If this deadline is not respected. a Me·mber 
State is in violation of one of the basic rights and guarantees offered by the Directive. 
It should be stressed that in normal cases. once the applicant has provided all the 
necessary proof as required by the relevant right of residence directive, the residence 
permit should be issued without unnecessary del ay3o, for example in the same time as 
the national identity card or passport is uSllally issued. The six-month deadline is 
exceptional and only rekvant in cases in which there are some specific reasons to 
examine whether grounds of public policy, public security or public health exist. A 
stand-still· situation caused by any delay in issuing the residence permit may cause the 
person concerned variolls problems. 1t should be recalled that the residence permit 
has only declaratory and probative force. 31 lt constitutes solely proof of the right of 
residence and is not a pre-condition for other rights to which the person residing in 
anOl her Member S tale i~ ent i tIed. 

3.3_ ExpulsioJl nud othf'l- l\1C';lslll·es 

3.3. I. D'oll/atioll (~f'l/l! tlJn!ot I)(JSl'J 

Overall Em/llatio/J 

The Commission wishes to emphasise the illll)(JI"f(fIl(;e of cOflll)/·ehellsive evalJlation 
of oIl the re/e'.'(JI/( fad(Jr.,· when determining whether a person is a genuine and 
sufliciently serious threat aflecting one of the fundamen·tal interests of the society. 
This may involve taking into consideration ill/er alin the following factors: the nature 
and severity of the crimes committed. the time which has elapsed since the crimes 
were committed and the overall situation of the person concerned 32 The manner in 
which the situation of the person has evolved has particular importance in cases 
where the evaluation of threat is made long time after the acts threatening public 
order were committed. where there ·is a long lapse of time between the original 
decision and its implementation and when the person .uses .his right of re-application. 

30 C<lSC C-J~~/').'i Conllllis.I"iun F. /k~~illm ;lIId cspcci;Jlly P;lr:lS. 1)-11 or Illc Opillion of Advocale 
Gcner.11 Lcn/. dcli,·crcd on l~ NO'·Clllbcr 1')W). 

31 Scc Case C-loiS/Wi "/arlin,,:: ."',"a/a, P;Ir.l . .'i~. This C01ICCpl is bascd on Casc ~R175 Royer, p<1fa. 50, 
\\·hich COl1llnl1S lil;11 thc rigilt of 11:tliol1;ils or OIlC MClllocr Slaic 10 clHcr Ihc LCrrllOry of anolher 
MCl1lbcr and rcsid..: thcrc is confcrrcd dir,,:clly 011 ;lIlY p..:rsOIl f;l11ing wilhin thc scopc of COlllmuuity 
law. 

32 As rcg:lrds personal conduct. sec ;1\SO Casc ~ In~ J ·an IJuyn. para. 2~. and Joincd cases 115 fwd 
11 G/R 1 .·1e1llui ariel Cornucli//e. p;lr;l. loi: 
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When grounds for an expulsion of a prisoner or a former prisoner who is a national 
of another Member State are examined, the good behaviour in prison should have the 
same relevance as i,n the case of nationals when for instance grounds for their release 
on parole is examined, 

After the actual evaluation of threat, there must be a further examination as to 
whether the measure is proportional taking into consideration all the relevant factors 
and the present p'ersonal circumstances of the person, The present personal 

circumstallces of the person may involve the length of time the person has resided in 
the country and his social, cultural and family ties to that country as well as his 
present integration in the host society. The fact that a person was born and educated 
in the country of residence or has resided there from an early age strengthens 
considerably his ties to that country, Furthermore, in such circumstances the person's 
behaviour reflects, both in its good and bad asp'ects, and can be evaluated against the 
behaviour of his peers who are nationals of the country of residence and are shaped 
by the same society, The family ties of the person may involve the situation of 
parents and siblings, but the existence of ~~pouse and children who are nationals of 
the country of residence or long-tenn residents is of particular relevance, The overall 
evaluation may also include the strengt'h of ties, or the lack of ties, to the country of 
origin (relatives, visits and langllage skills), 

In Case 30177 ROllchen:o/l the COllrt has-limited the discretionary powers of Member 
States to justify public policy measures on grounds of previous criminal convictions 
by stating: "Ille existellce oj 0 IJrel'ioIJs crimillol cOllvictioll call, therejore, ollly be 
takell illto aCCOI/II( ill so jar (IS the circlfnTstonc(!s 11'hich Rove rise to that conviction 

are evide/lce oj IJersollol cOlldl/C.:1 cOlIslill/lillf, a pres!.!1I1 'threal 10 Ihe req1lirements 

oj pl/hlic lJOlicy '"JJ, Recourse by a national authority to the concept of public policy 
preSl,lpposes in any event the existence of "" };(!I/llil/c Cllld s7IfJiciC!lllly serious Ihreat 

10 Ihe re{l"iremenls oj IJ/lhlic lJOlic.y alfeclill}; OIJe oj the jIJl/damental inlerests oj 

sociely"].!" This question is to be considered by national authorities in each individual 
case in the light ofColllmunity law, 3S 

Gellerol l)rel'c!lIl;oll ill .\jJ(!ctfic (,'ih,:lllJIslwlces 

In certain situations other jllstitiea concerns of the Member States must be balanced 
with the guarantees and safeguards oflered by Directive 64/221/EEC. Such specific 
situ a t io ns are f,(llh(!!'illgs (l1/l'lIded by IUlge IIIIII/hers oj pe(Jple, possibly from 

33 Par-I. 2X, Ho\\'C\'cr. ill n(ll/ch('renll, pac\. 2'), tile COlin illdic;)tcd Ih:H il is possible til<11 P<1SI conduct 
Cllone 1\1;),\' conSlilutc SUCll:l IIireat to the rcqllircII1CIllS ofpllblic policy ill exccpliol1:!1 C<lSCS, 

J~ PM;!, ):i, ' 

35 III Ihc recc1lt Casc C-)~!)/<)(' /Jonn/('lIn ('nlfo Ihc COLIn specified this principle by stClting tlklt an 
c,\pulsioll ordcr could be Ill:!dc ag:lillst :1 COllllllllllily national ir. h(!sich's'llcr h;J\'ing COJllllliued an 
ofTcllcc l111dcr dnlgs 1:III'S, hcr persoll:ll condllct creatcd il gCllliinc and sllfficicntly scrious lit re<1 ! 
,lfTcclin:; onc of Iilc fUlld:11I1L'lll:11 i11tcrests of socicty, 
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different Member States, for example large sports events, rock concerts, political 
demonstrations and other organised protests. 36 

The Member States have discretionary powers to apply public policy and public 
security measures to prevent violellce and hooliganism at spons events. However, 
the extensive use of these grounds may lead to detentions and expulsions, which are 

. not based on any individual grounds. The measures should be targeted at individuals 
:.... or sometimes on justified grounds to a specific group of individuals - whose 
personal behaviour may cause a threat to public policy or public security.37 The 
general principle is that any security measures should be applied in a non­
discriminatory basis to own nationals and nationals of another Member State. 

The lise of 'fast-track' prcicedures should be limited and targeted at persons who 
arrive in the country for a shon period of time in order 1-0 attend a specific event. 
Such a system and any measures involved should be well specified by the Member 
States. The threat caused by a person also depends upon whether a person belonging 
to a specifiC group is entering the country to attend a certain event involving security 
risks or whether he is entering the country at another time of the year clearly for 
other purposes (business, holiday with the family etc.). 

3.3.2. [)ecisi(J11 Oil a MUlI.\"f/re 

Ordering {1 Measllre 

The Court of Justice has ruled that Directive 64/221 IEEC is intended to limit the 
discretionary power which national laws generally confer on the authorities 
responsible for the entry and expulsion of foreign nationals3~. 

In some countries the criminal court may on the same occas.ion make a decision 
concerning the criminal conviction and an administrative decision concerning 
subsequent exptllsion. More often than provided by law, such an 'automatic' l.ink is 
created through practice, in panicular in relation to drug offences. National 
legislation may quite correctly provide that the national authorities or national court 
may make an expUlsion order after taking inro consideration all the relevant factors, 

36 The enlp(ioll of "iolellCC OIl foolb:"1 1\I:1lches has led Ihe Meillber SI;\leS to tak.e strict measures (0 

cnsure 5.1fety illld pllblic order ill large sC';lle c'·ellis. \I'hich is illconlestably wilhin Iheir competence. 
The Illost reccnl doclllllcnis reblled 10 Ihis lopie include inter nlin Coullcil Reeonunendalion of 22 
April J<)% 011 guidelincs for pre"ellling and restrilinillg disorder cOllnceled willi foolb:-tll mntches, OJ 
C lJ 1. 3.5.1 <)%. p. L Resolution of the European Parliilllleni Oll hoolig<lnism and the free movement 
of foolball Sllpporters. OJ C JM). Hl.(J.I<)<)(,. p. 40: Joint AClion of 26 May 19<)7 adopled by (he 
Council on Ihc basis of Article K.3 of the Trc;ll~' on Ellfopc:m Union wilh regard 10 eO-<Jperation on 
law and order and sccllrir~·. OJ L 147. 5J,.Il)<)7.·p. l: Coullcil Rcsohllion of 9 June 1997 on 
preventing and reslr.lilliJlg footbrill hooliganism through the e~challge of e~pcricnce. exclusion from 
stadiums and mcdia policy. OJ C 11)1. 24.(>.1 ')<)7. p. I. Sce ;]]so Ihe European Convention on 
Specrator Violcnee and Misbeh;l\'iOllr ;II Spons E"cnts :lnd ill p;]nicl.Il:lr at Football Matches of 
19.8. 1 <)X5 of I he COllllei I of Emope (ETS No. J 2()). 

37 The Member Stalcs coopcr:lle ill erillliu:1J Imlilcrs 1I11dcrTilie VI ofillc Trcary on EllropC<lll Union. 

38 Case 41174 "nn [)U.I:n. p:lf<l. D. Thc Coun furthcr statcd ill p:Ufl. 15 Ih;]1 the dircctive confers on 
individuals rights \\"\!ich arc enforceablc by thcm in Ihc eouns of (l Member State and which the 
naliontll courts milS! prOICCI. 
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but the provision is applied automatically in individual cases with sole reference to 
the criminal conviction and without any individual or specified reasoning. The 
Commission fmds this kind of practice incorrect from the point of view of 
Community law. Anicle 3( l) of the Directive imposes on the Member States an 
obligation to examine each case individually. 

Consequently, the legislation of the Member States should not include any provision 
which establishes a .\ystemalic allli wllomolic fink between a criminal conviction and 
subsequent expUlsion. Neither should the competent ·national authorities 
automatically take any such decision. An 'automatic' system means any national 
provision the wording of which leaves the national authorities or .the national court 
no margin for appreciation or for taking into consideration any individual 
circumstances.39 However, nothing should prevent the Memb.er States from linking a 
criminal conviction with an examinarion of the circumstances in order to ascertain 
whether there are reasons' to take measures on grounds of public' order or public 
security. The national COLIrt may order a criminal conviction and an expulsion on the 
same occasion or the coun or the administrative authorities may order an expulsion 
at a later stage either while the person is still in prison or upon release from prison. 

In Case 36/75 R1IIili the Court of Justice ruled that a Member State cannot impose 
On nationals of other Member States restrictions which are territorially limited except 
in circumstances where such prohibitions may be imposed on its own nationals40 . 

In certain circumstances Ihl.! use (~f at/ lIIXellLY PI'(}( .. :UJIII'I.! may be problematic, for 
example if a person, who has been convicted of a crime, serves a prison sentence and 
is deponed directly upon release from prison. Questions arise as to whether the 
person actually has effectively had any possibility to avail himself of the safeguards 
and guarantees provided by .. -the Directive, especially in the case of long-tenn 
residents. as an expulsion may seriously afTect their personal and family situation. A 
real justification for following an urgency procedure should always exist and it is for 
the Member State to prove that urgency. A systematic reference to urgency is not 
acceptable. 

Ill/ormalion ahoul a Mea'?ll'e 

The persons concerned should always be il!{ormeJ of Ihe exacl nat"re and the 

cOllseql/e/lces (~f allY nu.:a.ml'e taken in the scope of the Directive. The Commission 
would like to underline the importance of informing the complainants properly of the 
contents of any documents issued to them, of the procedure and of the remedies 
available. This also concerns cases where measures are initiated and executed 
urgently, sometimes in relation to groups of persons of a certain nationality. 

39 Alltomiltism ill this scnsc h:IS SOIllClilllC:S bcclI inlroduccd ill cascs' whcrc thc individual commits 
sevcre crimcs ,1Ild rccci\'cs ;1 ccrt;Ji Il 1)liui lllllill scntcncc (scc Casc C -J~X/l)() Dona/elln Cnljn}. 

40 Para. :'0. In this OISC an It:iliall nalional rcsidillg ill Fr;\llcc was slIbjeclcd 10 a prollibition on 
residcncc in certain p:ms or Fr;lIlcc. 
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The Court has held that the person concerned should be given a "precise and 
com/m:hl!lIsive slaten/elll (!! the ;.:roIJJlJ,· for the decisioll, to eJ}able him 10 take 
ejJectj1'(! ste/)s /() we/)(Ire his Jefellce" .. ~1 This provision applies to all the relevant 
decisions and it applies equally in favour of the members of the family of the Union 
citizens, due also to decisions regarding the issuing of their visas. 

Co}}seqlJences of a Measure 

The Commission may examine any measure within the scope of the Directive as well 
as its administralil'e C()lIseqllem;es. For instance when a standing expulsion order 
prevents a person from re-entering the country, a decision refusing re-entry cannot 
be considered a mere consequence of the original expulsion. 

Data /JI'o/!!c:ti()II 

There are certain concerns ahout /)ersr}/foldo{(/ collected in relation to measures 
taken on grounds of public policy, public security. or public health. Sometimes such 
aata are llsed for control upon ~ntry i.e. to refuse an individual access to a Member 
State. In certain cases such data are transferred from one Member State to another 
and subsequently used for control upon entry by the second Member State. 

In this context there are two aspects, which deserve particular attention. 

Firstly, in some cases the personal data collected concern's ~uspicion of a threat to 
public policy, public security or public health. The Member States are allowed to 
collect and store such data for the purpose of protection of public policy, public 
security or .public health concerning measures within the scope of Directive 
6412211EEC provided the requirements laid down in Directive 9S/46IEC42 are met. 
Among other things that mel\ns that the personal data should be adequate and 
accurate, necessary and only collected for a specified, explicit and legitimate purpose. 

However, it does occur that persons are refused entry into a Member State on the 
basis of such data. Such personal data can only be stored as long as a threat to public 
policy, public security or public health exists. If the validity of a measure within the 
scope of Directive 64/22 IIEEC has expired or a measure has been annulled, personal 
data concerning such a measure should no longer be stored. 

By virtue of Article 6( I) b of Directive 9)/46/EC personal data must be collected for 
specified, explicit and legitimate purposes and not further processed in any way 
incompatible with that purpose. This applies <'\Iso t6 the personal data initially 
collected for the purposes of controlling public policy, public security or public 
health . 

. 42 OJ L 2:-; I. 21. J 1.1'>')5. p. 11. 
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Secondly, there is a specific problem with the Schengen Information System (SIS) 
when it maintains on its list of persons not to be admitted to the Schengen area 
persons who are or have become Union citizens, e.g. through accession or 
naturalization. This was already incompatible with Community law before 
integration of the Schengen acquis into the EU and the EC and it is even more so 
now that the integration and allocation to specific legal bases in the EC Treaty has 
occurred. Such information should be removed from the database on the basis of a 
simple request from the person concerned. Moreover, should a Member State 
become aware of the existence of such data, it should take the appropriate initiative 
for its removal. 43 

The Member States should not automatically pass information about a measure taken 
in the framework of Directive 64/221 IEEC to other Member States nor should such 
information be entered ·in the common list. 

3.4. Righrs of Specific GJ'oups 

3. -1.1. I.()//~-Icrm Residell!s 

In the iight of the citizenship of the Union and the principle of proportionality, higher 
safegllard,· aJJd gJtol"(.TlJIC!es sh()uld he offered Iu sC!cure Ihe rights of long-tenn 
resideJJ!s rather than those of tourists, for example. Long-term residence is one of 
the relevant factors in the overall evalua!ion of the situation of the person concerned. 
For instance in a situation where a tourist and a long-term resident have committed 
similar type of crimes in the country of residence. the expulsion of a tourist might ·be 
justified but not that of a long-term resident. The grounds are always examined 
individually in each case, but as a general rule, and in the light of principle of 
proponionality, long-term residents should have better safeguards against public 
policy measures. In the case of long-term residents, a much stricter burden of proof 
is required of the Member State to jCTstify the proponio·nality of the measure. In a 
case where the expulsion of a tourist coming into another Member State 1O a sports 
event and committing acts of hooli~anism would be justified, the expulsion of a 
person born in that Memher State and committing similar acts would not. 44 

43 The E.\cCUli,·c COlIllHillee or Scilcngcl\ h;IS adopted ;I Deelaratioll ·defillillg the concept of "alien" 
(SCH!COIll-<:\(')() deel 5 corr) within (he Ille;lliing of(ite COI1'·ClIlioll. This Deebratioll provides tilal 
persolls who MC eO'"Cred by COllllllllllily law sholiid 1I0t ill principlc bc plCleed 011 the joint liSt of 
persons \0 be [efllsed enlry. Persolls who arc eo,·crcd b~· COllllllllnily IClw IIICly only be included in tile 
SIS lis( if this is cOlllp<llilJle with EC 1;1\\. A COllllllissioll sl;llclllent i{lehldcd ill the llIillutes of the 
E.\eellli,·c COllllllillec asserts 111:11 illclltsion or;1 bcneficiary or COllllllllllily lil,," in the SIS list w111 
ollly bc cOlllp:lIiblc ,,·illl EC I:l\\" if IItC d:ll:1 conccrns a persoll who prcsenls all ilclua!. gelluine and 
scriolls Il1rc:II (0 public policy and public sccurily ill e;lch Scliellgcn Sl:lle. 

~ The High Lc,"C1 P;l\Ici Oil Ilic frce 1I10'·Clllelll or perSOIlS. Il1ellliolled in rOOlltote 27. has recommended 
thilt Ihe 'llicstion of c.\plIision of Member Slalcs' eitizells sholiid bc c.\'l{llincd ill the lighl of the 
CO)ICCPI of ElIrOp~ll cilizel\~hjp_ cspcei:ll!)" ill lhc casc or llIigrallls \\·ho have become eultur<llly 
ill1cgralcd wilhin tile hOSl sl:lIc. al\<I ill the light of Article X of the Europc<lll COllventioll of Human 
Righls, lilis being p<lrliclIl:lrl~· rclc'·;1I1! ror IlIigr:lIl1s· childrcn born alld educlied ill thc Host Slate. 
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In this context the European Convention for the Protection of Human Rights and 
Fundamental Freedoms and the inrerpretation given thereto by the European Court 
of Human Rights should be recalled. The interpretation given by the Court t9 Article 
8 of the Convention does not definitively exclude long-term residents from the threat 
of expulsion.4~ In cel1ain circumstances the Court has accepted the expulsion of 
long-term residents (see Cases T:J HO/(/aiJi and j)alia~6). Of importance is the overall 
evaluation of the personal circumstances (length of residence, family situation and 
social integration in the host society. links to the, country of origin) and the nature of 
the crimes committed. In the cases where the expulsion of long-term residents has 
been accepted, there has not been any single reason for this, but rather a combination 
of several factors (e.g. in the case of Mr EI BOlljaidi the seriousness of his offences, 
his subsequent conduct, the development of his family ILfe only after the expulsion 
order became final, his existing links to the country of origin. poor integration in the 
host country and the fact that he had never applied for the citi;zenship in the host 
·country). 

This case law offers valuable guidelines on which factors are relevant to a decision 
on the lawful expulsion of long-term residents and on how to balance these factors. 
It should not be applied as sllch. however, to the expulsion of Union citizens who are 
long-term residents. since it relates primarily to third-state nationals and does not 
take into account the basic right to freedom of movement and' establishment of 
persons existing withiil the Community. Therefore the authorities of Member States 
should grant citizens of the Union who are long-term residents in a Member State 
greater protection against expulsion on the basis of the principles laid down in 
Directive 641221lEEC than is granted to long term residents under the European 
Convention on Human Rights. 

This specific concern about long-term residents applies also to minors. whose rights, 
including the right to the protection'of family life, should be protected following the 
same principles. 

3..4.2. Memhers oj Ihe Family 

Member States display at times'a tendency to neglect to ensure in practice the rights 
of the members of the family, especially of those who are not themselves nationals of 
any Member State. Community law applies to the following family members: spouse, 
descendants who are under the age of 21 or are dependants and dependent relatives 
in the ascending line of the citizen or his or her spouse. This latter category 
(essentially parents) does not apply in the case ofstlldents. 

45 fJcrrchnh I' Nelher/rmds (:'111)'1-1.7/12('/177). jUdgC11IC1l1 21 Jd\X. Scrics f.. No 138: Mous(aquim y 
BC/f!.iunr (2Ci/l9S9/1 ~()/2·U)). judgcmclli IX. 2. t) I: Scrics A 110 19]: flcldjoudi I' France 
.(SSIII)<)lln4o/] 17). jlldgCIIICIlI l(d')l. Scrics A 110 2.'l:l: /f()ujli{n I' Frnncr: (122111)961741/440). 
judgcmcnl 21.ll1.')7 (Rcpons )t)1)7-Vi). 

46 EI Rnujaidi v !-rnru.;e (12:.!19%n42/'J41). jl1dgillCl11 2(1.'J.')7 (Rcports 1')1)7-Vi). Da/ia v France 
(154/ll}%I7TJf')74). judgCIllCl11 1').2.l')tJX (Rcpons 199X-i). 
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It is equally important [0 ensure the rights of family members as to ensure the rights 
of Union citizens themselves. Any guarantees and safeguards offered by the Directive 
apply mlllatis nIutandis to the family members, as has been previously stated 
concerning the formalities (especially "isas), giving the grounds for a measure and 
the non-application of the Schengen Information System. The jurisprudence of the 
European Court of Human Rights, especially that concerning Article 8 of the 
European Convention for the Protection 'of Human Rights and Fundamental 
Freedoms ensuring the protection ofpriva[e and family life, is here equallY valid. 

3.5. Means of Redre-ss 

3.5.1. Remedies and Safegllards 

Arlicle 8 

Article 8 of the Directive implies that any person covered by the Directive who is 
subject to a decision concerning entry or expulsion, or to a refusal to issue or renew 
a residence permit, has the right [0 the same legal remedies as nationaJs of the 
Member State concerned. This does not impose on the Member States any obligation 
to offer legal remedies in cases where legal remedies are not available to their own 
nationals, but i.t guarantees equality of treatment. 47 

Legal remedies may include s1fspel15ioJ1 of the measure, although according to the 
Court of Justice Article 8 does not contain any specific obligation to this effect48. 
However a decision ordering expUlsion may not be carried out - save in cases of 
urgency/- before the person is able to complete the formalities necessary to avail 
himself of the remedy.49 This does not mean that a person is necessarily entitled to 
remain in the tenitory of the State concerned throughout the duration of the 
proceedings initiated by him. In the light of the principle of proportionality, a 
measure Vvi.th suspensory effect should be more readily available to those already 
resident in the country rather than to persons who have recently entered the country. 
In the case of residents immediate implementation of an expulsion order should be 
exceptional and there should be panicularly strong grounds for that decision. 

~7 See Joined Cases C-6:5/9:5 and C ·111/1)5 ShiJlgara and RatiiollJ. pal.l. 20. See also Cases 297/83 
/):od;:i. pam. 60. and <.)3n9 Pecasraing. especiaJl~' pnras. 10 and J I. 

4~ Case 1.)3179 Pf.'cm'lllin.Q. paras. 11 and 13. and Case C-J 7:i/9~ Gal/a,f!hf.'r. 
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Article 9" 

Article 9 of the Directive seeks to complemellt the protection offered to the p.erson 
concern.ed in cases where Article 8 does not apply.50 Article 9 offers the minimum 

'procedural guarantees to a person who has been issued an expulsion order or a 
decision refusing renewal of a residence permit. Article 9( I) concems persons 
already holding a residence permit and 9(2) persons who have not yet been issued 
with a first residence permit. 51 

The Court has specified the applicability of both paragraphs of Article 9. They apply 
if 1) there is no right of appeal to a court of law; 2) such appeal may be only in 
respect of the legal validity of the .decision; 3) the appeal cannOt have suspensory 
effect and provides for the intervention of a competent authority other than the 
authority empowered to take the decision. 52 

Article 9( I) prohibits the national administrative authority from issuing an expulsion 
order to a Community national lawfully residenl in the territory·before a competent 
authority has given its opillion53 Article 9(2) provides for the person the right to 
request an opinion in the sense'of Article 9( I) and to submit a defence in person (i.e. 
to remain until the final decision has been taken) save in cases of national security. 

The Court stated that the opinion of the competent authority must be sufficiently 
proximate in time to the decision ordering expUlsion to ensure that there are no new 
factors to be taken into consideration5~. The Court has underlined the importance of 
assessing the social danger resulting from a foreigner'S presence at the time when the 
expulsion order is given, since the facts (0 be taken into account, particularly those 
concerning the person's conduct, are likely to change in the course of time. 55 

50 The COlirt il:ls hcld lite prm'isiollS or Article l) 10 bc cOlllplelllerlW-Y 10 Ihose or Article 8. A Member 
Slflle CIIlIlOI <lpply tile pro\'isiollS or Article l) iiI sllch a \\";1\ lil;)( the pr.lctiC(lI efTect is 10 reslrlct or 
rcndcr i Ilerrecl i\'e tile leg:ll fCmcdics 1II:lde ;1\':1 i I :Iblc IInder Art ielc X (Case IJR17') PI!Gnstnin[!. pflras. 
IS <llld 1(,). 

5J Tilc Coun or Juslicc h:ls eOllsider~d the pro\'isiollS or Article ') 10 bc SllfflCiclltly well dcfined and 
spceific 10 ellable lilcIIl to b~ relicd lIpon by :lIly pcrsoll cOlleerlled ,llld c;lp;lblc_ ;IS such. or being 
;lpplicd by ;lIlY eOllrt (Casc I:> 117') ,\olllil/o. p:lr;l. 1.1). 

52 III Joillcd CflSCS ,\hingoro oml Nodiolll lltc Courl sl:lIed til:ll tile Iltrce eascs mCllliolled in Article 9(1) 
Clp[)ly equ:llly (IS reg;lrds Articlc 1)(2). 

53 Thc Coort iI:Js also 1I0tcd Illat Ihc DircCli\'e docs nOl dcfille lilc e"prcssion ';) eompeleni IIlllhority' 
(Case LlII7IJ ,\on/il/p_ p:lril. 1.'i). Sec also JOillCd cascs 115 ;lIld II (,/X I _·1r1oui ond C()rnuoil/e, 

cspeci;)l/~ p<lr.1. J~. 

s~ ellsc IJII7'),\(7nJil/o.paras. IXanu I') . 

. ~5 Casc 2')7/XX /);:od:i. para. (,1). Aceoruing 10 Casc l)~I7') I'('(:ns/llifl,'!.. par:l. 1 R. it rollo\\s rrol\l AI1icie 
') 11t;ll :IS SOOl1 ;l.S thc opinioll in C]1l~s(ioll h;IS becn obl;lillcd ;1(lU Ilolificu 10 Ihe persoll conee(llcd an 
c\:pllision ordcr lIl:l~' be c:trricd 0111 illllllccI);ll~I~. slllljeci :11,,:1\S 10 lltc righl or lhat pcrsoll 10 Sl;jy on 
I hc tcrri lory ror 11i~ Ii Il\C IlCCCSS:H,' to ,i\'ai I Ii i IIlsel r or I hc r~lllcd ics accorded to hilll lIndcr Article 8. 
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3.5.2. 

The CqUrl has confirmed the right I() re-aj)j)/Y (![ter (/ I"r.!os()lloh/e lime has elapsed 

since the last decision prohibitmg a person from entering the country56 

The Commission has encountered this problem itl a number of eases where a Member 
State refuses re~entry or the reversal of the expulsion order by citing as grounds for 
refusal.the existence of an earlier expulsion order, which had been issued a number of 
years previously. For example the cases of third-country national family members of 
Union citizens, who at the time .of the previous decision were not beneficiaries of 
Community law, deserve re-examination sOlely on the basIs of the change of st.atus, 
which is indeed a new factor to be taken into consideration in the re-evaluation. 

Any set time-limit for the validity of a measure, e.g. ten years, may be problematic 
from the point of view of the person's right to re-apply. Such a time-limit cannot 
prevent the person from re-applying before its expiry if the conditions for re­
evaluation exist and his situation has already changed. 

The COUrl has also pointed out that, since decisions prohibiting entry into a Member 
State. of a national of another Member State constitute derogations from the 
fundamental principle .ot' freedom of movement, sLlch a decision cannot be of 
unlimited duration. 57 

The Commission considers that the same rights are by analogy conferred to all other 
categories of' beneficiaries of Community law whatever their status. 

In Joillcd cascs 1.15 and 11()/~ I .-I(/()ui nI/(l ("urmtnillll. P;H-;1. I~. the COLIrt recalls that Ihc opinion of 
thc competent authority 111 II sl bc dlily nOlilled to tllc pcrson concerncd. 

56 Joined Cascs C-f»)/'):, :)nd C-I I II')) .\'hingnrl1 nntl Umlillnl. Thc COlirl has cmphasiscd lilal any 
nmional or a mcmbcr State who wishcs to seck employmcnt in ilnothcr Mcmbcr Statc lIlay re-appJy 
for a residcncc pCrlni I ancr thc c."'pulsioll. This docs LIOL howC\·cr. COil rcr on ! lie perso n concerned 
any right 10 entcr the territory or thc Hosl Statc during the e.\:amillalion or his fun her application 
(Joined C<\ses 115 and 11 G/8\ Adou; and ('ornunillc:. par.1. \2. in whicl1thc COlirt slatcd rltal such an 
applic.1tioll, \I'hcn sllbmillcd artcr a rcnson:lblc pcriod has elapsed. IHUsl be e . ...:atllincd. The competent 
allihorily musl \;lke illio aeCOllnl Ihe argulIlenlS purponing 10 cstablish 11l:!1 Ihcre hilS been a material 
ch;11lgc in thc ci rClllIlSI;lIICes) 

~7 Joincd CLses C-f,)/I.}5 and C-I! I/'}.'i Shingarn and Na(litlnt. p:lr;1. oW. 
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4. CONCLUSIONS 

• The applicability of national provISions on the grounds of public policy, public 
security or public health is enshrined in the Treaty establishing the European 

Community and guarantees to the Member States some discretionary powers. 

• The application of the national definiti.on and criteria to any measure taken on 
grounds of public policy, public security or public health are neverthelesS' subject 

to the basic principles and limitations provided by Community law In particular 
the personal, fundamental right to free movement of the citizens of the Union 

(Article 18 of the Treaty) combined with the principle of proportionality should 

guide the national authorities when they take any decision concerning such a 

measure. 

• Any me<1sure taken on grounds of public policy, public security or public health 
should be strongly motiv<1led by a genuine ahd ~suflicient\y serious threat affecting 

one of the fund<1llJentClI interests of sociely <1nd be in lille with the European 
Convention for the Protection of Human Rights and Fundamental Freedoms. 

• Any s<1feguards, guarantees and remedies conferred by Directive 64/221IEEC as 
interpreted by the COLIn of Justice n1uSl be strictly respected. including the right 
to re-examination and the right to be informed of the grounds of any measures 

taken together with their conseC]uences. 

• Emphasis is put on the overall eva'luCltion of personal circumst<1nces (family; social 
and cultural circumstances) individu<1lly, On a case-by-case basis, avoiding the use 

of grounds of general prevention: previous crimin(ll convictions <1re only part of 

this overall eV<1lll111ioll <1nd do lIOt, alone. justify <1ny l11e<1sure taken on grounds of 

public policy or public security. 

• Special attention should be attached to securln.g the rights, including the 
protection of family rife, of non-n<1tional long-term residents and minors who are 

Union citizens <1nd the 'most vlllner<1ble group of beneficiaries - third-country 

national family members of' Union citizens, irrespective of their country of origin. 

• It is the' Co 111 Illi ssiol1' s intent ion to widely publ icise t he con tents of this 

Communication, n1<1king lise of the new instruments,put in pl<1ce for the Dialogue 

with Citizens. Raising <1wareness with citizens and Member States alike of the 

rights that citizens enjoy Linder the Tre<1ties will contribute to better 

implement<1tion of these rights and is ultim<ltely expected to reduce the number of 
infl'ingements. FUl1her actions to eflectively ensure these rights might be 
necessary, including the continuation of the Commission's interventions with 

Member States based 011 the principles outlined in the pres~nt Communication. 
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