EUROPEAN UNION

Brussels, 12 July 1999

THE COUNCIL OR. En
9611/99
StaleWEEuropean Documentation & LIMITE
Monitaring Centre on justice and home
affairs in the European Union R
PO Box 1516, London N16 0EW, UK ORIMORG
tel: 0181 802 1682 (00 44 181 802 1882) JAI 56
fax: 0185 880 1727 (00 44 181 880 1727) CATS 13
NOTE
from : The Presidency
to ; Anticle 36 Committee
Subject : Preparation of the European Council of Tampere (15-16.10.1999) -

Establishment of a European Area of Justice in criminal matiers and fighting

serious cross-border crime

The Tampere European Council offers a unique opportunity for Heads of State and
Government to reaffirm the priority they assign to building up the European Union as an area
of freedom, security and justice, and thus bringing it closer to its people. This is an aim, which
was launched by the Treaty of Amsterdam and subsequently reaffirmed and consolidated at
the level of Heads of State and Government in Cardiff and Vienna. The European Council of
Tampere will represent the next step in this process. It is the importance they attach to this
project that led Chancellor Schréder and Prime Minister Lipponen to write to their fellow
Heads of State and Government in order to engage their personal commitment and to leam
their views by means of the recently completed tour of capitals conducted by the German and

future Finnish Presidencies accompanied by representatives of the Commission and the

General Secretariat of the Council.

9611/99
EN
DG H

GdK/mvz



The Treaty of Amsterdam and the detailed Vienna Action Plan, for all their importance
and coverage still leave gaps which the European Council of Tampere needs to fill. The
meeting provides an opportunity to ensure that the new provisions of the Treaty are
given full effect and give further guidance in the fields of justice and home affairs. There

is clearly a need for strong political guidelines, commitment and concrete objectives.

The area of freedom, security and justice should be based on the idea of the European
Union as a common area. This represents a significant change of approach and
concept. The Treaty of Maastricht dealt primarily with measures to compensate for the
abolition of internal border controls. It contained neither a comprehensive objective nor
a coherent approach in this respect. The Treaty of Amsterdam sets out more far-
reaching objectives, supported by new legal instruments. Underlying this major project

is the shared determination to take joint responsibility for the development of the area.

The Treaty of Amsterdam, with its five year programme for establishing the area of
freedom, security and justice recalls the successful methods used in the creation and
accomplishment of the internal market, i.e. on the one hand, a combination of
harmonisation of legislation, or where it is considered more appropriate, creation of
common minimum standards with, on the other hand, the application of the principle of
mutual recognition. Furthermore administrative and legal obstacles which impede co-

operation should be removed.

The Treaty requires a more coherent, cross-pillar approach. The aim should be to
ensure consistency in the Union activities as a whole. All Union competencies and
instruments should be used in an integrated way in order to achieve the goal, i.e. to

maintain and develop the area.

This approach should also be reflected in relation to third countries and international
organisations. Not only is it in the interest of the Union to establish its international
presence in the fields of justice and home affairs, third countries too have high

expectations of the Union as a partner in this area.
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In order to ensure a balanced and concentrated discussion in Tampere the debate
should focus on key issues in the fields of immigration and asylum, the fight against
cross-border crime and the establishment of a European judicial area, including access
to justice. These different areas should be seen as dynamic and inter-linked elements

within the overall concept of freedom, security and justice.

The results of the special meeting should have a direct and perceptible impact on

individuals' lives and demonstrate “Union added value”.

ESTABLISHMENT OF A EUROPEAN AREA OF JUSTICE IN CRIMINAL MATTERS
THROUGH FIGHTING CROSS-BORDER CRIME

GOALS: Creation of a true area of justice within the Union. Improvement of the
security of citizens, effective co-operation between Member States and
with partner countries, strengthened action against cross-border crime

BEYOND THE ACTION PLAN: NEW CHALLENGES

The Union and the Member States have as an objective to provide citizens
with a high level of safety within an area of freedom, security and justice.
According to the Treaty that objective is to be achieved by preventing and
combating crime, organised or otherwise, through different means outlined

in the Treaty.

Even though the main emphasis of the EU’s action has been to combat
cross-bordercrime, the objective to prevent and combat crime is not confined
to organised crime but to crime in general. From the point of view of the
citizen, this distinction is not important; it is the effect that Member States’
and Union measures in this area have on their safety. It is clear that the
organised and cross-border crime has links to the quality of everyday life. A
single burglary, car-theft or assault can be part of a long chain ending in the

structures of serious cross—border criminality.
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Bearing this in mind the Union action has to be focused on the areas where
the Union is able to provide added value, i.e. areas where individual Mernber
State's actions would not alone be sufficient. It is on the basis of this
assessment that the Union has already begun work and where the focus of
this paper also lies, namely the prevention and the fight against cross-border

crime.

The Union is faced with a demanding challenge to find ways in which to meet
the developments in cross-border crime. Organised criminal groups have
demonstrated increasing professionalism and an ability to adjust to changes
in their operational environment. The groups tend to be flexible and loosely
knit, and often form cross-border criminal networks with one another, i.e. they
are generally not confined within national borders. They often have partners
within and outside the Union. These groups are also able to utilise legal
loopholes and differences in the systems of the Member States in order to
avoid detection and apprehension or, if apprehended, to slow or even block
procedures. They also appear to have become involved in the licit as well as
the illicit market and take advantage of the free movement of capital, goods,

persons and services.

Although the level of co-operation and co-ordination between Member States
has improved in recent years, tools available to fight cross border crime
should be better adapted to deal with this phenomenon. Still, too often,
instead of being able take effective action against criminals, time is lost in
overcoming various legal, technical and administrative obstacles or simply
because there is not enough knowledge of the other Member State’s
administrative or legal systems. This delays and complicates co-operation
between Member States (e.g. mutual recognition and enforcement of
judgements and decisions and mutual legal assistance procedures).
Moreover, investigations of cross-border crimes remain too often confined

within national borders.
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THE WAY FORWARD: THEMES

Determined action is needed in order to improve the security of citizens and
to ensure the functioning of the internal market. The fight against cross-
border crime and the creation of a European Judicial Area are closely inter-
linked: security and the sense of safety based on justice are undoubtedly
elements of the European Judicial Area. Moreover, the European Judicial
Area comprises measures through which the fight against cross-border crime

can be enhanced.

The development of the area of justice seems to require adopting a similar
approach as applied in the development of the internal market, i.e. a
combination of removal of technical, legal and administrative barriers and —
where it is considered more appropriate - harmonisation of legislation and
application of the principle of mutual recognition. Furthermore, better
conditions for trust should be created in each others' legal systems, e.g. by

setting of minimum standards and evaluating best practices.

This should be supported by a common and comparable data basis
concerning the cross-border crime and also the functioning of practical level
co-operation between authorities. The protection of privacy and data shall

always be respected and taken duly into account.

RESULTS

In the view of the Presidency, the establishment of a European Area of
Justice in Criminal Matters and fight against serious cross-border crime could

entail the following policy guidelines and initiatives to be endorsed by the
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Furopean Council at Tampere.’

1. Removal of technical, administrative and legal obstacles

» Providing information:

- on constant basis information on JHA field focusing on concrete
results,
- on the national judicial systems and the national differences in

substantive and procedural law.

e Assessment of cross-border crime

Developing the principles - and ability - to analyse trends and to
exchange operational (including hard and soft information) and
empirical information in a timely manner between the Member
States.

s Training and liasioning (also open to candidate countries):

- improving the training of law enforcement officers and prosecutors
{e.g. through exchange programmes, trainee-ships, setting up a
European Police Academy, possibly funded by the Community etc.),

- developing liasion (law enforcement authorities, prosecutors,
magistrates) and

- increasing the number of specific programmes for language training.

= Modern means of telecommunications for the law enforcement officials

and judiciary.
- creating - with special regard to money laundering - rapid means of

exchanging information between the FIUs by extended use of modern

! This section have links 10 the theme of the establishment of a European Area of Justice in Civil

Matters and enhancing individuals' access to justice, discussed in Civil Law Committee.
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technology.

- utilising modern means of telecommunications to simplify exchange
of data and information, contacts between authorities (incl. judiciaries),
the hearing of witnesses (such as video conferencing),

- conducting requests for mutual legal assistance and extradition

electronically.

e Developing the European Judicial Network and its tasks.

e Joint investigation teams, involving both law enforcement and judicial

authorities (TEU Article 32).
In the first place, defining the:
- principles concerning the set up, competence and operations of such
teams and
- legal framework for the co-ordination to be applied in the investigation
of cross-border crime by the judicial/investigative authorities charged

with such investigations.

» Rapid and efficient means to trace, freeze, seize, confiscate (and retumn

to legal owner) the proceeds of crime.
- in this context it should be examined, with special regard to money
laundering, how to upgrade co-operation with so-called safe havens

outside the Union.

o Greaterefficiency could be reached through concrete measures in mutual

legal assistance, such as:

- introducing a simplified procedure for mutual legal assistance,

- speeding up specific types of mutual legal assistance in certain fields,
- abolishing the principle of dual criminality on granting mutual legal
assistance between Member States of the EU,

- defining the concept of “essential interests” that would allow one

Member State to refuse legal assistance to another Member State and
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making the concept a subject to legal control at the European level.

New measures for manaqing cross-porder cases such as:

- drafting an instrument making it possible to bring charges for the entire
series of offences in the court of one Member State and/or
- more efficient transfer of proceedings from one Member States to

another.

Simpler and more intensified extradition with the application of:

- the principle that a person not extradited will always be tried in the
Member State refusing extradition,

- the extradition of own nationals for the purpose of criminal
proceedings (perhaps coupled with the possibility for the sentenced
person to serve his sentence in his own country),

- other steps with a view to facilitating and extending extradition

practice.

2. More efficient mutual recognition

The strengthening the application of principle of mutual recognition e.g.:

- a step-by-step program for making it possible that the criminal
judgements could in the future be mutually recognised similarly to civil
judgements under the Brussels I/{l Conventions,

- in addition to court judgements, the principle of mutual recognition is
to be applied to other decisions (incl. interim measures, seizures etc.).
For instance, a decision on coercive measures taken by a competent
authority in one Member State should be enforceable in another
Member State, either directly or through a fast-track simplified

exeguatur procedure,

3. Harmonisation/approximation or minimum standards in the field of

substantive and procedural law
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4. Specialised EU structures for the fight against cross-border crime

Identifying the priority areas for approximation of substantive law:

- In accordance with article 31 (e) of the Treaty, there should be an
examination of the scope of Member States’ legislation related to the

constituent elements of and the penalties for certain serious or key

offences, and of the need for approximation.

This examination should proceed on an offence-by-offence basis, and

take into account, for instance:

- areas in which Europol has been given competence,

- the new single currency, which has created a special need for

common rules in certain areas (e.g. Euro-countertfeiting),

- development of modern communication technologies (e.g. crime

through and by Internet) and

- finally the effect that money laundering has on the criminal

organisations’ potential and capacity to act.

Defining the priority areas in harmonising/approximating the procedural
law be e.g.:
- minimum standards in the areas of criminal procedure where

they are necessary in order to facilitate acceptance of the

principle of mutual recognition.

- speeding up the process of gathering evidence in particular at

pre-trial, investigative phase,
- speedier cross-border proceedings,
- position of witnesses and

- rights of the defendant/suspect in cross-border cases?
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Strengthening the role of Europol in the initiation of investigations. in line

with art. 30.2(b) TEU.

- Could this entail a commitment of / an obligation for Member States to

initiate investigations in certain areas of crime upon request by Europol?

The Treaty of Amsterdam refers to the creation of a database (Art. 30.

2. (d) TEU) to "establish a research, documentation and statistical

network on cross-border crime”.

Could this entail:

- an obligation for Member States to supply Europol with operational
data,

- tasks for Europol to buiid up and maintain a central database (e.g.
in specific areas of crime such as money laundering) (database being

broadly accessible for Member States' law enforcement authorities)?

The framework for the long-term development of Europol.

Could this include among others:

- the further development of its operational competence e.g. in the
areas where substantial and/or procedural legislation has been
harmonised/approximated,

- developing the role of Europol and exploring the need for judicial

oversight/co-ordination in the new situation.

Developing the judicial co-operation by:

- establishing a European centre composed of national prosecutors or
magistrates with full national competence within their own national
jurisdiction. Such prosecutors or magistrates could be involved in
criminal investigations, acting in accordance with their national law. The
general features regarding the composition and functioning of such a
centre should be considered as well as its relations with the European
Judicial Network.
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5. Enhancing/approximating the rights of the victims of crime and

protecting witnesses in the Union

* Enhancing the reporting and investigating of crime by improving the

position of the victims and witnesses.
Possible actions:

- launching legislative work on victim's rights, e.g. victim’s access
to the judiciary and his rights to compensation of damages (including
legal costs) and legal aid,

- other supportive measures on EU and national fevel (European
Help-lines, networks, relevant multilingual information to potential crime
victims, assistance to victims etc.),

- development of European legislation on the protection of
witnesses and

- Community programs on victims and witnesses.

6. Crime prevention

« Drawing up quiding principles for prevention eftorts:

- with special attention in the prevention of juvenile delinquency and
drugs use among other in order to interrupt the criminal tendencies at
the earliest stage possible.

e Horizontal measures, such as:

- better availability to information on successful approaches and "best
practices" at the local and national level throughout the European
Union,

- regular co-ordination of such efforts and a community funding
programme,

- networks of specialists in relevant areas (police, social, medical etc.),

- encouraging partnerships between the authorities and local community
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organisations, research centres, the business community and other
sectors of civil society,

- enhancing structural conditions for monitoring crime and crime
prevention,

- common principles on controls and limitations of Mernber States’

offshore related companies having a potential link to organised crime.

7. Co-operation with Candidate countries, other 3rd countries and

international organisations

Should the future co-operation entail:
» more intensified exchange of information on best practices and on trends

in cross-border crime

- in regard in particular - to the Candidate countries.

e additional resources for the implementation of the Pre-Accession Pact

(poss.),

e full use of the possibilities offered by the Treaty of Amsterdam,

- for instance by initiating negotiations on agreements under article 38

TEU with specific countries in designated areas of interest to the Union.

e prioritisation of the co-operation with certain third countries

- Candidate countries and e.g. the Transatlantic Partners, the Russian
Federation and Ukraine, the Mediterranean partners, China, and the

Latin American and Caribbean countries.

e better integration of the work that has already been carried out oris being

carried out bilaterally or multilaterally

- for example within the framework of the Council of Europe, the G-8,
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the Financial Action Task Force, Interpol, the OECD and the United

Nations.
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