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1. Preliminaries

1.1 The creation of the Eurojust unit forms part of the European mechanism for combating
organised crime, which it aims to reinforce. Its role is to add something new to the existing
bodies (Europol, OLAF, etc.) and mechanisms (European Judicial Network, etc.) and to
ensure a balanced development of police and judicial cooperation within the European Union.
In this context, this paper aims to be as broad-based as possible, without, at this stage, taking

a position on defining the unit's scope and powers or on its composition or structure.

1.2 Paragraph 46 of the conclusions of the Tampere European Council provides for the setting up

of Eurojust in the following terms:

"To reinforce the fight against serious organised crime, the European Council has
agreed that a unit (EUROJUST) should be set up composed of national prosecutors,
magistrates, or police officers of equivalent competence, detached from each Member
State according to its legal system.
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FEUROJUST should have the task of facilitating the proper coordination of national
prosecuting authorities and of supporting criminal investigations in organised crime
cases, notably based on FEuropol's analysis, as well as of cooperating closely with the
FEuropean Judicial Network, in particular in order to simplify the execution of letters
rogatory. The Furopean Council requests the Council to adopt the necessary legal
instrument by the end of 2001."

1.3. The proposal to set up Eurojust was put to the Heads of State or Government by the Ministers
for Justice at the informal meeting of Ministers for Justice and Home Affairs held at Turku in
Finland on 16 and 17 September 1999 at the instigation of the German Justice Minister. The
idea is one of a set of proposals made since the start of negotiations leading to the setting up
of Europol which express the perceived need to coordinate legal proceedings at the European
level. One could cite, for example, the proposals calling for a “CIREJUD” (1993, Belgium),
a European Prosecutor (Corpus Juris, Eminent Persons’ report, reports by the European
Parliament, in particular Ms D. Theato, Commission Opinion under Article 48 TEU), a
criminal chamber at the Court of Justice of the European Communities, and an examination
of the place and role of the judicial authorities in their relations with Europol

(Recommendation No 25 of the 1997 Action Plan on Organised Crime).

1.4. Paragraph 46 of the Tampere conclusions sets out fairly clearly the objective to be achieved,
but leaves a number of questions open for discussion. It also sets the Council a close deadline

(end of 2001).

This time constraint and need for clarification lead the Presidency to proceed by stages.

(A) In the first instance, it is submitting this paper to the Article 36 Committee, setting out a
series of options which are all — in the Presidency’s estimation — compatible with the
Tampere conclusions. These options relate to the two main aspects of the project: the
determination of Eurojust’s competences ratione materiae on the one hand, and the definition
of its powers on the other. (B) Other questions will have to be examined in a second phase.
One might mention in particular the organisation, the composition and the determination of
the degree of independence, the location and the financing of the institution. One could also
mention its relations with the European Judicial Network, Europol — in terms both of
cooperation and of judicial suspension of its activities — OLAF, the Commission, the liaison

magistrates, Interpol and third countries.
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The Presidency does not wish to open a debate at this stage on the respective merits of
the various options described and does not expect the delegations to take sides in favour
any particular formula. It invites the Members of the Committee to help it enhance the

various options, and if required add others or simplify the document.

The Presidency’s goal is to draw up a full and clear document which can serve as a basis for
discussion by the Ministers for Justice and Home Affairs at their informal meeting on 3 and 4
March. The Ministers will be asked to choose, from among the many possible combinations,
that which they consider most appropriate. Once this political choice has been made, a draft

act will have to be submitted to the Council.

2. Competences ratione materiae

The Tampere conclusions are not entirely precise in regard to the scope of the initiative,
though they do indicate the direction to be taken ("...[to] fight against serious organised
crime..."). It may nevertheless be supposed that the powers that the Member States will be
disposed to entrust to Eurojust will be proportionately greater to the extent that the type of
crime it will have the task of combating is well defined and extensive enough for judicial
cooperation across the Union to be indispensable (organised crime involving at least two
Member States, crimes carrying a very heavy penalty, overriding Community interest such as
the protection of the euro against counterfeiting, etc.). Competences and powers are therefore

linked. The following scenarios might be envisaged:

Scenario Al:

Eurojust’s competences would be defined by reference to the forms of organised crime
defined in the Joint Action of 21 December 1998 on membership of a criminal organisation,

provided they involve at least two Member States.

In such a scenario, Eurojust’s powers could be more far-reaching, given the very serious

nature of the crime in question.
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Scenario A2:

Eurojust would be accorded competences analogous in every respect to those of Europol (see
Article 2 of the Convention of 24 July 1995). The extension of Europol’s competences would

automatically imply an extension of those of Eurojust.

Scenario A3:

Eurojust would be empowered to take action in respect of all forms of crime which call for
judicial cooperation, with a primary, but not exclusive emphasis on organised crime (as
defined in Scenario A1) and in respect of all forms of crime which fall within the competence

of Europol (Scenario A2). For example: financial fraud involving several Member States.

It should be noted that, since the 50s, judicial cooperation instruments have never — or rarely

— defined their scope by reference to particular forms of crime.

Scenario A4:

Eurojust’s competences would be defined by reference to a list of offences regarded as
particularly serious, for which harmonisation or approximation of legislation is desired.

Paragraph 48 of the Tampere conclusions gives an interesting pointer in this regard .

If this approach was adopted, the protection of the Community’s financial interests should

also be included.

Financial crime (money laundering, corruption, euro counterfeiting), drugs trafficking,
trafficking in human beings, particularly exploitation of women, sexual exploitation of
children, high tech crime and environmental crime.
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3. Powers given to Eurojust to carry out its tasks

The Heads of State or Government, in Tampere, assigned two principal, closely linked tasks
to Eurojust, and a third, to be performed jointly with the European Judicial Network:
"facilitating the proper coordination of national prosecuting authorities", "supporting criminal
investigations in organised crime cases" and "simplify[ing] the execution of letters rogatory",

in close cooperation with the European Judicial Network.

In order to accomplish each of these three tasks, an examination must be made of the various

powers which it could be envisaged to give to Eurojust.

"facilitating the proper coordination of national prosecuting authorities’

There are a number of reasons why prosecuting authorities (public prosecutors, examining
magistrates, police officers with equivalent powers) experience difficulties in coordinating
their investigations in the case of offences involving a number of Member States: linguistic
problems, lack of available resources, differences between legal systems, a natural tendency
to give priority solely to the national aspects of a case, objective difficulty, solely on the basis
of evidence within a country, in getting to grips with a transnational case in all its complexity,
etc. (see by way of example the case examined by the European Judicial Network at its

meeting in Helsinki, 5141/00 CRIMORG 4 EJN 3).

Eurojust should help overcome such resistance and mitigate these difficulties, so that the most
serious forms of transnational crime can be combated in the Union if not in an integrated

fashion, then at least on a coordinated basis.
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In order for this to be done, various scenarios can be envisaged. They could be as follows,

presented below in a progressive order:

Scenario Bl:

The use of the strength of conviction of each national member of Eurojust, who must in any

event be appointed on the basis of their experience and professional reputation.

Scenario B2;

The organisation of meetings between national prosecuting authorities under the egis of
Eurojust (which would thus have to have the resources to do so). Participation at such
meetings could be more or less compulsory, the idea being, in any event, to oblige the various
international parties involved in an investigation to listen to each other and to exchange

information on the progress of the various investigations in order to coordinate their action.
Scenario B3:

Requests (non-binding) to investigate and, as the case may be, to prosecute or not to
prosecute, in accordance with criteria which could be laid down in the instrument setting up
Eurojust.

Scenario B4:

Instructions (binding) to investigate and, as the case may be, to prosecute or not to prosecute,

in accordance with criteria which could be laid down in the instrument setting up Eurojust.

Scenario BS:

On the basis of a request from the national authorities, one or more national members of
Eurojust could be appointed to coordinate prosecutions which fall within the competence of

Eurojust. Such coordination should always take place within the framework of the national
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laws applicable (compliance with procedural requirements, supervision by national

authorities).
Scenario B6:
A right of pursuit, concurrent or exclusive, granted to each national representative in his or

her own country. This solution presupposes the existence of a national right of pursuit

(unknown in many countries of the European Union).

""'supporting criminal investigations in organised crime cases"

This task is distinguished here from coordination for purposes of analysis, although it will
necessarily contribute to it. Of course, it presupposes that Eurojust can be the recipient of

international letters rogatory. The scenarios that can be envisaged are as follows:

Scenario Cl:

At the request of a national authority/Europol or on its own initiative, Eurojust supplies

judicial analyses on the procedural requirements to be complied with in investigations.

Scenario C2:

The national representative at Eurojust may address requests directly to the locally competent
authority in his or her country. The advantage of this may appear limited, but it must be taken
into account that the national representative will be able to go at once to the competent
authority, and will have a certain power of persuasion to speed up the execution of the
measure. In addition, it will be possible for identical measures to be requested
simultaneously by each national member of Eurojust, which will facilitate the task of

coordination discussed in the various B scenarios.
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Scenario C3:

The national representative may directly demand certain measures in his or her country: for
example, the distraint of a bank account, or the freezing of assets. However, one could
imagine other powers being granted to the national representative (for example the ordering
of searches, or telephone taps). At this stage a variation could be considered: the order of the
Eurojust representative could have only provisional validity, and be subject to confirmation
by the competent national authority. It is easy to see the advantage of such an option for
coordination, in particular since it enables perfect synchronisation of certain investigation

procedures.

Scenario C4:

Each national representative is given, for the whole of his or her national territory, the same
investigative powers as are held in his or her country by a prosecutor, a magistrate or a police

officer with equivalent powers.

Scenario C5:

Possessing the powers referred to in 3., each national representative may act on the territory
of another Member State. He or she may only do so in coordination with and with the
agreement of the national member of Eurojust who is competent to act on the territory of that
Member State or in accordance with the procedures laid down in Article 13 of the draft

Convention on Mutual Assistance in Criminal Matters.

It may be supposed, since it is envisaged to grant powers to the national members of Eurojust,
that the instrument would leave each Member State free to make this choice, or even to

accord wider powers than those laid down a minima in the instrument setting up Eurojust.
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Finally, in order for Eurojust to be able to effectively perform these two tasks, it will be
necessary to consider by whom and in what ways (option/compulsion for national
authorities/Europol to inform Eurojust, option/right for Eurojust to request information) it
will be informed of investigations which enter into its field of competence, as defined in

paragraph 2 above.

"simplify[ing] the execution of letters rogatory", in close cooperation with the European

Judicial Network

The European Judicial Network (EJN) was set up by a Joint Action adopted by the Council on
29 June 1998. It held its first meeting in September 1998. The Council took note of a first
activity report at its meeting on 2 December 1999 (12393/2/99 EJN 17 CRIMORG 155
COPEN 51 REV 2 + REV 3). It emerges from this report that the start-up phase was
extremely promising, even though certain difficulties were identified. A secure electronic
telecommunications network is being established to link the various contact points of the EJN
in order to enable them to exchange information quickly and confidentially. The EJN is
composed of central authorities (Ministries of Justice) and magistrates operating in various

territorial jurisdictions.

After the creation of Eurojust (whichever scenario is adopted), it will remain necessary to
preserve, and even to further develop the EJN. This emerges explicitly from the Tampere
conclusions, which provide for close cooperation between the two in order, among other

things, to facilitate the execution of letters rogatory.

The arrangements for cooperation and exchange of information between Eurojust and the EJN
will be examined at a later stage. At this point, it is enough to state that the EJN will be
Eurojust’s favoured partner and that, as regards the determination of their respective roles,
Eurojust would specialise, without prejudice to the precise determination of its scope (see the
various A scenarios), in cases of organised crime, whereas the EJN would deal with crime in

general.
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The measures envisaged in the B and C scenarios will naturally facilitate simplification of the

execution of international letters rogatory.

Eurojust could, in addition, be asked to report regularly to the EJN on the structural and
practical defects uncovered in cooperation in criminal matters between the Member States,
including in the area of protecting the financial interests of the Community, and to make

suggestions for improvements.
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