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Introduction

1. The Tampere European Council on 15 and 16 October 1999 endorsed the principle of mutual
recognition which, in its view, “should become the cornerstone of judicial cooperation in both
civil and criminal matters withio the Union” (paragraph 33). Tampere asked the Council and
the Comunission to adopt, by December 2000, a programme of measures to implement the
principle of mutual recognition. The objective is to strengthen the ability of the European
Union 1o prosecute and punish cross-border and organised crime, by simplifying and
expediting judicial co-operation. In the criminal sphere the Tampere conclusions envisage
applying this principle specifically to pre-trial orders, surrender of fugitives,

enforcement of judgments, and admissibility of evidence in relation to these issues.
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(a)

(b)

At its meeting held on 14 January, on the basis of a proposal by the Finnish Presidency
(13923/99 CATS 34 DROIPEN 22 CRIMORG 190) the Article 36 Committee decided to
give priority initially to the question of mutual recognition of decisions concemning the
freezing of assets. The Committee also agreed that "work should continue in order to
achieve progress in coming to a more general approach in the field of recognition of criminal
judgements." It is now necessary to identify key issues and objectives, and set a firm time-
table for this work. This paper sets out the views of the UK delegation and suggests a way

forward’

What are the essential elements of mutual recognition?

Definition of mutual recognition

"Mutual recognition", as applied to judicial decisions, is the principle that decisions taken in
one Member State should be accepted as valid in any other Member State and put into effect
on a reciprocal basis. Mutual recognition implies — as a final goal - acceptance of the equal
validity of the different rules of proof, judicial systems and substantive laws which underlie
the decisions taken in other jurisdictions. However, the Tampere European Council
recognised a need to develop certain agreed safeguards when considered necessary — the

“common minimum standards” referred to in paragraph 37.

How does mutual recognition differ from traditional judicial cooperation?

Judicial co-operation traditionally involves a judicial authority in the requesting state (A)
making a request to a judicial authority in the requested state (B). The request is to the effect
that the judicial authority in B exercises his jurisdiction in a particular way on behalf of A.
What 1s important 1s that the judicial authority in A is recognised only as being competent to
make the request to B: his authority has to be recreated by a separate judicial act in B to be
effective in B. With mutual recognition in its purest form, the judicial authority’s decision in

A is enforceable directly in B without a separate consideration of the issues there,

see also the previous discussions of this issue in the following documents:
10066/98 CRIMORG 115; 10600/98 CRIMORG 121; 12538/98 CRIMORG 168; 7090/99 CRIMORG 35; 9958/99
CRIMORG 98 CATS 15; 13923/99 CATS 34 DROIPEN 22 CRIMORG 190
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5. For example, suppose a criminal investigator in one Member State wishes to freeze assets
which a suspect has transferred to other Member States, so that the assets can later be
confiscated if a criminal conviction is obtained. At present, the investigator has to apply for
separate court orders in each of the Member states in which bank accounts are held. This
involves his making a series of requests for mutual legal assistance. Because rules and
judicial powers differ, some Member States may require additional information, or even
refuse the request (in some Member States a bank account can be frozen at an early stage in
the investigation, but in others not until formal criminal proceedings are about to begin).
Under full mutual recognition, a single court order issued in one Member State would be
valid and enforceable in the requested Member States, without the need for endorsement by

their own judicial authorities. Less radical options could also be considered (see below).

6.  The same concept can in principle be applied to other pre-trial orders (such as search warrants
and orders for production of evidence), and to arrest warrants (Tampere has called for
extradition to be accelerated, and in relation to finally sentenced persons to be abolished and

replaced with simple surrender).

7. Some existing judicial cooperation already includes elements of mutual recognition. The 1957
Council of Europe Extradition Convention (ECE) provides that an arrest warrant issued by
another State Party in accordance with its law is valid for the purpose of an extradilion
request, subject to the general safeguards provided in the ECE (such as the political offence
exception). Another example is Article 13 of the 1990 Council of Europe Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds of Crime, which in relation to
confiscation envisages two different systems, both of which imply mutual recognition. There
are also several existing international conventions on mutual enforcement of post-conviction
judgements, but progress in ratifying them has been limited. The mandate from Tampere
does not break wholly new ground, but requires Member States to extend the application of

mutual recognition and apply it more consistently.
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(©)

II

The balance between mutual recognition and approximation of laws

The Tampere conclusions state that "Enhanced mutual recognition of judicial decisions and
judgements and the necessary approximation of legislation would facilitate cooperation
between authorities and the judicial protection of individual rights.” (paragraph 33). It also
calls for work to begin on “those aspects of procedural law on which common minimum
standards are considered necessary in order to facilitate the application of the principle of
mutual recognition” (paragraph 37). So Tampere envisages a need both for mutual
recognition and for approximation. Mutual recognition does however imply tolerance of
diversity on the basis of mutual confidence and trust in each others’ legal systems, as opposed
to insistence on uniformity for its own sake. The work should proceed from a presumption
that Member States will be willing to recognise judicial decisions even though they have been
made under different laws. Common minimum standards should be considered to the extent
that they prove necessary as a supporting measure.

Work on approximation of criminal offences, referred to in paragraph 48 of Tampere, is a
separate exercise and should be pursued in parallel. However, this does not prejudice the
need for approximation of laws in those cases where the lack of such an approximation may
constitute an obstacle to mutual recognition.

What is meant by a “programme of measures”?

The Tampere conclusions, called for “the Council and the Commission to adopt, by
December 2000, a programme of measures to implement the principle of mutual recognition”.
This does not mean that actual legal instruments should be adopted by that date. The UK
delegation suggests that the “programme of measures” might take the form of a short
document, similar in style to the joint Action Plan of the Council and the Commission on the
creation of an Area of Freedom, Security and Justice (3 December 1998). This would
establish policy guidelines, concrete recommendations and a time-table for the work to be
carried out. The policy
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1.

12.

guidelines should establish minimum general criteria, where necessary in order to guarantee
the coherence of the whole programme. They could for example address certain horizontal
questions, such as the choice between direct and indirect enforcement (discussed below). It
should however be recognised that different technical solutions may be appropriate for
different types of order (eg for pre-trial orders, and for final measures). The programme
document should not attempt to answer questions of detail which can only be resolved at the
technical level in relation to concrete proposals.

In what ways should mutual recognition be applied in order to fulfill the objectives of
the programme?

Issues to be addressed in the programme document could include the following.

(a) Comprehensive scope or limitation to certain offences

The ECE is limited to serious offences. The 1998 Driving Disqualifications Convention
applies only to disqualifications for listed offences. At least to begin with, it seems likely that
Member States will wish to limit the application of mutual recognition in general to more
serious offences (in line with the criteria proposed by the Finnish Presidency in paragraph 7
of document 9958/99 CATS 15 CRIMORG 98). It would however be preferable to avoid
drawing up lists of offences, which could create legal obstacles; a definition of seriousness
based on sentence maxima (as in the Joint Action of December 1998 on money laundering
and seizure of assets) would be preferable.

(b) Direct or indirect enforcement

13. Full application of the concept could mean that pre-trial rules, arrest warrants and sentences (eg

fines) would be directly enforceable in the requested state with no need for judicial
endorsement. However as noted above different solutions may be appropriate for different
types of court decisions. In relation to pre-trial orders direct enforcement gives the fullest
effect to the original decision, with the least delay (which is particularly important in the case

6375/00 HGN/hm

5
DG H 11

EN



of pre-trial orders). In this category, the UK delegation would recommend working for direct
enforcement; but if indirect enforcement as an intermediate stage proves necessary, a solution
with minimum formality should be chosen. In that case, one option could be an arrangement
under which the court order would be submitted for judicial endorsement in the requested
Member State, with limited grounds for refusal. Other options could include:

- temporary enforcement (for example, an order made by a foreign judge to freeze a
bank account would be valid, for instance, for 72 hours subject to confirmation by a
local judge within that period);

- validation of orders by an intermediary (for example a member of Eurojust, provided
that they have powers to take the measure in their home country).

14. In relation to post-conviction judgments, a number of models exist. For example, the EU
Driving Disqualifications Convention provides three different options for enforcing foreign
disqualifications: direct enforcement of the original decision; indirect enforcement through a
decision by the authorities of the requested state; and conversion into a decision which the
authorities of the requested state could have made if they had dealt with the case originally.

(¢) !"Euro" orders or national orders

15. One possibility is that mutual recognition could be limited to a new category of Euro-orders or
warrants. These would be made in accordance with a specified form and under specified
rules including any common minimum safeguards. A court would issue a Euro-order or
warrant in cases where it was to be enforced in another Member State.
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(d) Safeguards

16. The Tampere conclusions say that the work programme should include "those aspects of
procedural law on which common minimum standards are considered necessary in order to
facilitate the application of the principle of mutual recognition, respecting the fundamental
legal principles of Member States.” (paragraph 37).

17. Legal instruments establishing the basis for mutual recognition of decisions will need to specify
the conditions or criteria that must be satisfied in each case. The European Extradition
Convention and EU Driving Disqualification Convention have already established the
principle that Member States should not "look behind" the decision taken in the requested
state and the same approach will need to be followed. Safeguards which might need to be
considered include:

s the possibility of appeal against enforcement, either in the originating state or in the state of
enforcement. The appeal would have to be exercised after enforcement in some cases (eg asset
freezing orders, search warrants);

e (perhaps) developing a common minimum threshold for the use of coercive pre-trial orders (eg
reasonable suspicion). However, it will not in the UK delegation’s view be feasible or necessary
to harmonise the different laws and criteria which apply in different Member States;

e rules on liability for faulty decisions, the interests of victims and the rights of third parties.
(NB. The logic of mutual recognition will sometimes be to expect parties to seek remedies in
the requesting state, although this approach will not always be feasible);

e certain minimum requirements concerning the treatment of suspects (eg availability of legal
advice and interpretation);
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» compliance with basic constitutional safeguards in each Member State (eg habeas corpus in
England and Wales).

This should not be an exercise in harmonisation of laws, but the identification of some minimum
requirements which are both desirable in themselves, and necessary to generate public confidence
in the system of mutual recognition.

IV Contents of 2 comprehensive programme

1 8. Based on the Tampere conclusions the following can be listed:

a)

b)

c)

d)

pre-trial orders, in particular conceming securing of evidence and seizure of assets
(paragraph 36);

simple transfer procedure for persons fleeing from justice after having been finally
sentenced (paragraph 35);

other fast track extradition procedures (paragraph 35);

criminal court judgements (e.g. fines and other financial penalties, disqualifications and
other orders) (paragraph 33);

common minimum standards for procedural law, where considered necessary to
facilitate mutual recognition (paragraph 37)

evidence lawfully gathered by one Member State's authorities to be admissible before
the courts of other Member States, taking into account the standards that apply there
(paragraph 36); to the extent considered necessary for mutual recognition of judicial
decisions.

The possibility of adding other measures which are identified at a later stage is not excluded.
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19. The topics at (e) and (f) could best be considered as horizontal issues which should be taken

A%

into account in developing mutual recognition procedures under (a) to (d). For example,
recognition of pre-trial orders on freezing of assets might also involve accepting the different
rules for collection and presentation of evidence in the originating jurisdiction. Both of these
matters will require careful examination, and it would be useful as a first step to obtain
information on the existing procedures in the Member States (taking into account that the
scope of mutual recognition is not limited to organised crime but covers all kinds of
criminality).

Time-table and responsibilities

20. The programme document would need to include a time-table and allocation of responsibility

\%!

for work. A first draft for this is proposed at Annex A, with commentary on the individual
programme. This takes account of the dates proposed in the technical working paper on
follow-up of the Tampere Summit circulated to Article 36 Committee on 22 October, but will
need further examination in the light of the “Scoreboard” exercise. A more definitive time-
table will need to be based on an objective and realistic analysis of the work involved,
including what planning and resources will be required and the number of meeting days likely
to be needed to negotiate each instrument.

Legal basis for mutual recognition

21. The appropriate legal basis for EU instruments on mutual recognition appears to be Article

31(a) TEU. If mutual recognition involved any approximation of laws or regulations, the
only available options would be either a convention or a Framework Decision (Article
34(2)(b) and (d)). If approximation is not needed, a Council Decision under Article 34(2)(c)
could be used. In principle, a comprehensive legal instrument could be drawn up covering
mutual recognition of a number of different types of court decision. However, a more
practical working method may be to establish a sertes of separate instruments.
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VII Proposal

22. The UK delegation proposes that Article 36 Committee should mandate the MDG to develop
the contents of this document into a comprehensive programme of mutual recognition
measures, and at the same time to continue to work on concrete measures as already agreed.
(This would not include mutual recognition of decisions in civil matters, which is within the
responsibility of the Civil Law Working Group).
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ANNEX A

DRAFT OUTLINE PROGRAMME OF MEASURES AND
ALLOCATION OF RESPONSIBILITY

Subject

Adoption of a legal instrument or a series
of legal instruments on mutual
recognition of pre-trial orders and
simplification of MLA requests

The instruments would permit evidence to
be secured, or assets frozen without recourse
to mutual legal assistance procedures, by
direct or indirect enforcement of orders
issued by a foreign court.

As a first step the aim should be to adopt an
instrument on asset restraint.

Subsequent instruments to be negotiated for
other pre-trial orders, in the light of
experience of the work on asset freezing.
Topics to be considered include: orders for
production and freezing of evidence; search
and seizure; witness summonses.

Adoption of a legal instrument on simple
transfer of persons fleeing justice after
being sentenced

This would enable fugitives to be returned
on the basis of an arrest warrant which had
been wvalidated by a judicial authority.
Extradition would no longer be used in such
cases. If the Commission is offering to lead
the work on extradition, this offer should be
accepted. The work should be done by the
Judicial Co-operation Working Group. The
work does not have to await ratification of
the 1995 and 1996 Extradition Conventions.

6375/00

Target date

Start

Spring 2000

January 2001

Autumn
2000
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[end 2000]

[2002]

[mid-
2002]

Initiative

Member States (UK
with Presidency), in
the MDG. MDG to
make use of Judicial
Co-operation
Working Group
where appropriate.

Member States or
Commission, in the
Judicial Co-operation
Working Group
(overseen by the
MDG)
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Adoption of fast track extradition
procedures
The objective would be to further simplify

extradition procedures.

Adoption of a legal instrument on
mutual enforcement of penalties
The results of the questionnaire circulated

during the Austrian Presidency suggest that
further progress in ratifying the two existing
conventions is unlikely. A new instrument
could provide for Member States to enforce
fines or other penalties imposed in another
EU jurisdiction, when basic conditions were
satisfied (e.g. that the accused person was
able to defend himself, that the penalty was
imposed in respect of a serious offence or is
more than a certain value.) The UK
delegation favours concentrating on gaps in
the current system of cooperation which
cause real concern : for example monetary
penalties, for health and safety
infringements by foreign-based companies.

subject to
progress on

sentenced
persons|

[2001,

finally

[?1]

[2003]

[2003]

Commission, in the
Judicial Co-operation
Working Group
(overseen by the
MDG)

Commission/
Member States.
Consideration to take
place initially at
Working Group level.
First step should be
advice by the
Working Group on
where the problems
have arisen.

All end dates are provisional. MDG should carry out a scoping exercise to assess realistically the number of
negotiating days likely to be required for each instrument.
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