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Subject : Mutual recognition applied to the freezing of assets

At its meeting on 14 January 2000, the Article 36 Committee decided to start implementing the
process designed to lead to the mutual recognition of judicial decisions; it chose to start with the
freezing of assets. Previously, at its meeting on 3 September 1999, the Multidisciplinary Group had
already chosen the freezing of assets as a subject for study with a view to applying the principle of

mutual recognition in pre-trial proceedings.

To this end, the Committee entrusted the Council General Secretariat with the preparation of a

study to be submitted by mid-March.
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This document represents the study requested by the Committee. The Annexes ' have been
compiled from evaluation reports on international mutual legal assistance mechanisms 2 and the

“fiches belges”™>.

The Council General Secretariat would like the delegations to forward to it any useful
comments, remarks and corrections so that the annexed “fiches” may if necessary be amended
and updated.

The declassified reports currently available are as follows: Denmark (10860/99), Netherlands
(10595/99), Luxembourg (5932/99), Ireland (9079/99), Greece (10596/99), Spain (5819/00).
The content of the “fiches belges” is available on the confidential version of the European
Judicial Network CD-Rom.
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1. Practical context and international legal references

1.1. Practical context

It is essential not to lose sight of the fact that, in practice, investigations conducted by practitioners
evolve. Each step made in the enquiry leads to new developments, either in the form of
confirmation or in the form of invalidation. This process has an impact on the level of certainty of
the facts (in the legal sense of the term), depending on whether the proceedings have just started or
are at a more advanced stage. Urgency may lead a criminal investigator to wish to identify and
seize assets at a fairly early stage in his investigations, on the basis of suspicions which his case

justifies him in harbouring.

Taking a specific example, an investigation into drug trafficking may be triggered from information
on the basis of which checks are made, and then telephone tapping ordered. The latter confirms
that the suspect(s) make(s) frequent journeys both to the usual areas supplying illegal psychotropic
substances and to several banking establishments of another country. In view of the evidence
obtained, there is a strong suspicion that the person is depositing money from trafficking in bank
accounts of the frequently visited country, but the authorities in charge of the case are unable to
specify with any precision the name of the bank or the numbers of the accounts into which funds
are paid. At the same time, the suspect, who is particularly distrustful, circulates the money
acquired and avoids keeping all his assets in the same bank for long. The first problem facing the

investigators is to trace the assets, even before freezing them.

From a practical point of view, the question of freezing assets is inseparable from that of tracing
them. Direct enforcement in a State to which a decision to freeze assets is addressed normally
presupposes a precise and unequivocal description of the assets which are required to be seized.
For that reason the delegations will first have to examine thoroughly the question of tracing assets
and the ability of a judicial authority to arrange for the freezing of any asset which could be

identified by the State to which the order to freeze assets is addressed.
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1.2. International references

1.1.1. The Tampere conclusions

At the Tampere summit on 15 and 16 October 1999, the European Council asked the Member
States to enhance mutual recognition of judicial decisions. This invitation is specifically set out in

conclusions 33, 36 and 37:

“33. Enhanced mutual recognition of judicial decisions and judgments and the necessary
approximation of legislation would facilitate co-operation between authorities and the judicial
protection of individual rights. The European Council therefore endorses the principle of mutual
recognition which, in its view, should become the cornerstone of judicial cooperation in both civil
and criminal matters within the Union. The principle should apply both to judgements and to other

decisions of judicial authorities.

36. The principle of mutual recognition should also apply to pre-trial orders, in particular to those
which would enable competent authorities quickly to secure evidence and to seize assets which are
easily movable; evidence lawfully gathered by one Member State’s authorities should be admissible

before the courts of other Member States, taking into account the standards that apply there.

37. The European Council asks the Council and the Commission to adopt, by December 2000, a
programme of measures to implement the principle of mutual recognition. In this programme, work
should also be launched on a European Enforcement Order and on those aspects of procedural law
on which common minimum standards are considered necessary in order to facilitate the
application of the principle of mutual recognition, respecting the fundamental legal principles of

Member States.”

Within the context of the task conferred upon the General Secretariat by the Article 36 Committee,

recommendation 36 relates more specifically to the freezing of assets.
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1.1.2. Prevention and control of organised crime: a European Union strategy at the dawn of the

new millennium

Recommendation 16 of 9423/5/99 CRIMORG 80 REV 5 is as follows:

In line with para. 36 of the Presidency Conclusions from the Tampere European Council, and in the
framework of the programme of measures referred to in para. 37 of the Presidency Conclusions,

the Council should adopt an instrument calling on the Member States to review their legislation
and its application in respect of decisions on the tracing, freezing, seizure and confiscation of
assets from crime and, where necessary, subsequently establish minimum standards with a view to
allowing mutual recognition and execution of such decisions at as early a stage as possible in the

investigation and criminal proceedings, taking into account the rights of third parties in bona fide.
1.1.3. The 1990 Strasbourg Convention

1.1.4. Article 8 of Section 2 of the Strasbourg Convention of 8 November 1990 on Laundering,
Search, Seizure and Confiscation of the Proceeds from Crime reads as follows:

Article 8: Obligation to assist

The Parties shall afford each other, upon request, the widest possible measure of assistance in the
identification and tracing of instrumentalities, proceeds and other property liable to confiscation.
Such assistance shall include any measure providing and securing evidence as to the existence,

location or movement, nature, legal status or value of the aforementioned property.
Section 3 of the same Convention is composed of two Articles:
Article 11: Obligation to take provisional measures

1. At the request of another Party which has instituted criminal proceedings or proceedings for
the purpose of confiscation, a Party shall take the necessary provisional measures, such as
freezing or seizing, to prevent any dealing in, transfer or disposal of property which, at a
later stage, may be the subject of a request for confiscation or which might be such as to

satisfy the request.

2 ()
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Article 12: Execution of provisional measures

1. The provisional measures mentioned in Article 11 shall be carried out as permitted by and in
accordance with the domestic law of the requested Party and, to the extent not incompatible

with such law, in accordance with the procedures specified in the request.

2. Before lifting any provisional measure taken pursuant to this article, the requested Party
shall, wherever possible, give the requesting Party an opportunity to present ils reasons in

Javour of continuing the measure.

This Convention, signed and ratified by virtually all the Member States of the European Union, is

in force in 14 of them.

1.2.4.  The Joint Action of 3 and 4 December 1998 on money laundering, the identification,

tracing, freezing, seizing and confiscation of instrumentalities and the proceeds from crime

Article 1 of the Joint Action stipulates:

1. Inorder to enhance effective action against organised crime, Member States shall ensure that
no reservations are made or upheld in respect of the following Articles of the 1990 Council of
Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime (hereinafter referred to as "the 1990 Convention"):

(a)  Article 2; insofar as the offence is punishable by deprivation of liberty or a detention
order of a maximum of more than one year;

(b)  Article 6, insofar as serious offences are concerned. Such offences should in any event
include offences which are punishable by deprivation of liberty or a detention order of
a maximum of more than one year, or, as regards those States which have a minimum
threshold for offences in their legal system, offences punishable by deprivation of

liberty or a detention order of a minimum of more than six months.

Point (a) shall not affect reservations made with regard to the confiscation of proceeds front

offences punishable under legislation on taxation.
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2. Each Member State shall ensure that its legislation and procedures on the confiscation of the
proceeds from crime shall also allow for the confiscation of property the value of which
corresponds to such proceeds, both in purely domestic proceedings and in proceedings
instituted at the request of another Member State, including requests for the enforcement of
foreign confiscation orders. However, Member States may exclude the confiscation of
property the value of which corresponds to the proceeds from crime in minor cases. The

"o

words "property", "proceeds"”, and "confiscation" shall have the same meaning as in

Article 1 of the 1990 Convention.

3. Each Member State shall ensure that its legislation and procedures enable it to permit the
identification and tracing of suspected proceeds from crime at the request of another Member
State where there are reasonable grounds to suspect that a criminal offence has been
committed. Such legislation and procedures shall enable assistance to be given at the earliest
possible stages in an investigation, and to that end, Member States will endeavour to restrict
their use of the optional grounds for refusal in respect of other Member States under
paragraphs 2 and 3 of Article 18 of the 1990 Convention.

Article 5(1) states:

Member States shall, where it is not contrary to their law, take all necessary steps to minimise the
risk of assets being dissipated. Those steps shall include such measures as may be necessary to
ensure that assets which are the subject of a request from another Member State may be frozen or

seized expeditiously so that a later confiscation request is not frustrated.

1.1.5. The recommendations of the Financial Action Task Force on Money Laundering (FATF)

FATF recommendation 38
There should be authority to take expeditious action in response to requests by foreign countries to
identify, freeze, seize and confiscate proceeds or other property of corresponding value to such

proceeds, based on money laundering or the crimes underlying the laundering activity.
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1.2.6. The 1997 Action Plan on organised crime

Recommendation 28 of the action plan to combat organised crime, adopted on 28 April 1997 reads:
A study should be undertaken on the basis of practical experiences as to what extent legislation of
the Member States relating to criminal proceedings and procedures for international cooperation
in the tracing, seizure and confiscation of assets from crime, and financial investigations for that

purpose, should be further developed.

1.2.7.  Action plan of the Council and the Commission of 3 December 1998 on how best to
implement the provisions of the Treaty of Amsterdam establishing an area of freedom,

security and justice

Article 45 of the action plan is worded as follows:

The following measures should be taken within two years after the entry into force of the Treaty:

(...)
f)  nitiate a process with a view to facilitating mutual recognition of decisions and enforcement

of judgments in criminal matters.

2. Mutual recognition applied to the freezing of assets

1.1. The principle and its consequences

Based on the trust the Member States are bound to have in their respective legal systems and legal
institutions, mutual recognition is — in theory — the principle according to which the decision to
freeze an asset, delivered by a competent judicial authority, is immediately enforceable without any
special formalities on the territory of any other Member State of the European Union. The United
Kingdom delegation proposes the following definition: “principle that decisions taken in one
Member State should be accepted as valid in any other Member State and put into effect on a

reciprocal basis™",

: See 6375/00 CATS 13 CRIMORG 33 COPEN 12.
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Mutual recognition goes beyond simply the procedure for enforcement abroad (“exequatur”) of a
decision taken in a specific State — which is itself already a complex issue. It lays down in theory
the principle of allowing the said decision without any precondition, and thus without a particular
validation procedure. In the usual cooperation mechanisms used for freezing assets, the requesting
State makes an application and the requested State agrees or does not agree to grant it. On the other
hand, in the particular case of mutual recognition, the requested State would logically be in a
position to grant the request made to it without analysing it in the light of its national law. Under
these conditions, the decision taken would become a real enforcement order valid throughout the

Union.

Thus, the opportunity is offered to depart from the usual patterns of mutual legal assistance and to
adopt a new approach leaving behind the conventional restrictions of international cooperation.
Once they are analysed, the principles of mutual recognition and trust are not an extension of what
has happened since the original Convention of 1959; they are a new approach. The delegations
could look into this aspect of the question and its consequences, particularly the maintenance of the

reference to the conditions governing refusal as mentioned in Article 2(b) of the said Convention.

1.2  Aims

Mutual recognition with regard to freezing of assets has a number of aims:
’ to apprehend the proceeds of crime and place them under court protection before the
perpetrators have had time to dispose of them or to put them out of reach of the courts. This
aspect is a priority in the fight against organised crime, as its final objective is to confiscate
fraudulent assets and, if appropriate, to restore to the victims their property.

to adduce evidence. A bank account or any property may represent evidence (or a factor
constituting evidence) of a criminal activity.

to facilitate judicial cooperation (in the broadest sense) by eliminating long bureaucratic
procedures.

to circumvent the obstacle of disparities between procedural and legal systems without having

to become involved, at least initially, in the long and difficult task of harmonising or

approximating laws.
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2.3. Direct and immediate application

In each Member State pre-sentencing judicial decisions are (depending on procedural
arrangements and the powers granted to the different bodies and services) executed in the
following manner:
- either by police services capable of acting directly;

- or by police services after they have been delegated the task by a judicial authority (Public
Prosecutor’s Office or examining magistrate);

- or by the judicial authority itself which under the law on procedure must be present (either

permanently or temporarily).

"Direct and immediate application" implies that the executing authority could receive the order to
freeze assets directly from the requesting foreign judicial authority with instructions to proceed
with executing the decision without further formalities. As indicated above, this would constitute

the fullest application of mutual recognition.

In practice, there remain a number of legal and practical problems:

- in legal terms, direct execution of decisions is tantamount to making the authority of the
recipient State an executive agent of the requesting State;

—  in practical terms, the authorities of the recipient State which execute the legal order to freeze
assets know nothing (or very little) of the legal rules and institutional arrangements of the
requesting country, a situation which may cause some difficulty in execution;

—  finally, the question of understanding the language in which the order to freeze assets is

drafted remains a problem.

2.4, Freezing assets within the Union: state of play

It must first be pointed out that the concept of "freezing" is not in itself a legal concept. In every
country of the Union the freezing of assets is treated as a seizure, with a precise legal framework
which varies according to the internal legal provisions of each State. The attached tables

summarise the system in each country.
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Apart from the considerable disparities noted between Member States, it is clear that all of them,
(where the information is available), offer the possibility of seizing assets in broad terms, including

immovable property in the most frequent cases.

The way in which mutual recognition operates when it comes to freezing assets can therefore be
analysed on a simple basis: it is a matter of principle that assets can be frozen throughout the
European Union; only the details vary. As a result, none of the Member States appears to be in a
situation where it is obliged to add a missing provision to its legislation. On the other hand,
Member States might be induced to adapt their procedural laws and revoke any provision which
exceeds what is described in point 37 of the Tampere conclusions as the common minimum
standards considered necessary to facilitate the application of the principle of mutual recognition.

These matters are dealt with in turn below.
2.5. Dual criminality

Dual criminality is a requirement in the majority of Union countries if the measure asked for by the
requesting State is coercive in nature; and in general, seizures or the freezing of assets come into

that category.

The principle of mutual trust which underlies mutual recognition should lead to the abolition of the
dual criminality requirement, based as it is on the notion that a State must not have the right to
impose on its citizens or residents acts which are different depending on whether they are required
by a national or foreign authority. That line of reasoning would have the requested State accept the
legality of proceedings by the requesting State without assessing those proceedings by the

yardstick of their legality in national law.

Furthermore, Member States' evaluations have shown that the concept of dual criminality is not
monolithic; it does have variations. It is never seen as a perfect match between the elements
constituting an offence in the two States concerned. Most frequently it is a matter of dual
punishability, to be assessed in concreto or in abstracto. In addition, the evaluations have
frequently thrown up the contradiction between, on the one hand, the contention that dual
criminality is hardly ever a source of difficulty and on the other, the fact that legal practitioners
keep a close and constant eye on the situation in this area. A number of expert evaluators have
emphasised this point and the anomaly has been recognised by the authorities in a number of

evaluated States. One Member State which recently introduced a law on seizure of assets has
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recognised that assessing dual criminality in practice makes its national judicial authorities examine
the situation closely and therefore possibly to reject requests on that basis. In more general terms,
legal practitioners have emphasised that dual criminality has in practice already posed problems.
Examples such as money laundering, corruption, financing of political parties, trafficking in

high-technology products and misuse of company property or credit have been cited.

To sum up, the outcome of the evaluations lends to the complementary observations:

- either dual criminality does not cause any problem and hence may be abolished without any
difficulty;

— or dual criminality represents a genuine obstacle and may logically be abolished in
anticipation of mutual recognition and the smooth introduction of mutual legal assistance

based on mutual trust.

2.6. The principle of proportionality and the scope of mutual recognition

The establishment of a principle of mutual trust should also bring about the abolition of the

principle of proportionality in the area of mutual assistance (and hence in the freezing of assets)

where such principle exists. In terms of principle, in the same way as a requested State may not

continue to assess the legality of the actions of the requesting State according to its own concept of

legality, the requested State should not have the right to assess the importance of a particular case in

terms of its own approach to specific forms of crime. The evaluations have served to highlight this

practice. Two points must be made here:

—  application of the proportionality principle raises the question as to whether the measure
which the requested State has asked for is really necessary;

- the scope of mutual recognition, at least initially, should cover only serious offences, thus

excluding a priori requests for the freezing of assets in less important cases.

In practice, it would seem appropriate to permit the freezing of assets on the basis of mutual
recognition only for serious offences and not in every case. Any such provision which allows for
the direct freezing of assets only in serious cases nullifies the problem of proportionality. Should
such an approach be rejected, an even more restricted scope could be adopted. This could be done

for a list of offences specifically including trafficking in drugs, money laundering, trafficking
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in human beings, international fraud, endangering the financial interests of the Union, and
belonging to a criminal organisation (as defined in the Joint Action of 21 December 1998).
Another solution could be to adopt the principle of minimum penalty, beyond which mutual
recognition would be invoked for the purposes of freezing assets. Such an option is more flexible
than a list of offences which do not always correspond between one country and another and which

could give rise to differences of interpretation.

2.7. The rights of third parties, victims and the accused

By definition, the freezing of assets is a coercive measure which adversely affects the property of
another party. Such a measure is only legitimate if it manages to reconcile the conservation of
evidence, removal of ill-gotten gains from criminals and the protection of fundamental rights. The
picture is complicated by the geographical fragmentation of the interests involved. If property is
acquired or funds placed abroad, it is often to prevent or delay investigation and seizure. At the
same time, the damage suffered by the victim (where there is one, either a natural or legal person)
as all the greater because what has been stolen from him is beyond the scope of justice in his own

country.

In the interests of efficiency, it must be possible to seize suspect goods rapidly and without prior
notification, although legal remedies must be available in order to guarantee the rights of everyone
involved. However, the question of the rights of the persons concerned cannot be addressed in a
uniform manner but must be treated differently depending on whether they are accused, victims or
third parties.

Whereas the right of accused persons, victims and third parties to request annulment of an order to
freeze assets and their right to appeal ' against decisions made in such matters are fundamental
rights, difficulties remain with regard to determining the law applicable — is it the law of the

requesting State or that of the requested State and which court should have territorial jurisdiction?

A request for restitution or release from an order to freeze assets signifies a request made to the same
authority as took the decision. An appeal is the legal remedy available to everyone (concerned by a
judicial decision) to have the decision examined by other judges at a higher level.
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The logic of mutual recognition demands that both accused and victim should have remedies
available which are laid down by the law of the requesting country; this has the advantage that a

dispute is tried where the authorities have full knowledge of the matter.
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Matters are certainly more complicated for third parties since by definition a third party is
established in the country where the assets have been frozen and it is expensive (accommodation

and travel costs) for such a party to invoke his rights in the requesting country.

2.8. Common minimum standards (or approximation)

One point that has emerged from the evaluations is that although the freezing of assets is possible in
each of the Member States, it is nonetheless always subject to a test of admissibility by the
requested authority. This test stems from the concern of the requested State not to implement legal

measures on its territory which would be in breach of or conflict with its internal legal order.

The principle of mutual recognition is an initial response to this situation, applying as it does the
law of the requesting State ' on the territory of the requested State. However, the major disparities
between the procedural arrangements of the Member States do not disappear with mutual trust as,
sometimes such disparities ultimately create wide divergences, both in theory and in the public
perception. For example, misunderstandings could occur if the holder of a bank account whose
assets are due to be frozen has more rights when the request comes from a foreign country and

fewer rights when it comes from a national judicial authority, or vice versa.

As a consequence of this situation, Member States should consider setting up common minimum
standards as the European Council has asked it to do (Tampere, point 37 of the conclusions). Such
approximation would not have the aim of totally harmonising the procedural laws of the Member
States but would be intended principally to ensure that the Union's citizens enjoy a similar level of

guarantees and are treated on an equal footing throughout the European area.

: A Member State recently introduced in its international cooperation legislation a provision

authorising under certain conditions the application of the law of the requesting country to
incoming letters rogatory.
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Hence, the search for common standards might centre on the following points:

— authorities which have the power to issue an execution order for the purposes of freezing
assets;

—  conditions for issuing such an order;

- freezing of assets in the absence of the defendant;

—  stage of the procedure at which freezing of assets is legally possible (e.g. before or after
charges are brought);

- definition of legal remedies available (restitution, appeal);

- time limits for such remedies;

—~  order of priority of freezing orders when there are several in relation to the same assets;

—  management of frozen assets;

—  damages.

2.9. Grounds for refusal and validation of the foreign judicial decision

The freezing of assets is just one particular aspect of international mutual legal assistance which, as
things stand in the relevant Conventions, can always be refused on the following grounds:

— to protect sovereignty, security, public policy and the essential interests of the recipient State;
- the fiscal or political nature of the offences giving rise to the request for mutual assistance;

— the existence of an ongoing or completed legal procedure (ne bis in idem) in the recipient

State.

Logically, such considerations — or at least some of them — would tend to recede or even vanish
once the principle of mutual trust which forms part of mutual recognition is adopted. However, the
difficulty remains, in that essential interests, for example, are sometimes defined so broadly as to

cover any offence under ordinary economic criminal law.

Member States should clarify the meaning of mutual recognition in the light of the four conditions
in Article 2(b) of the 1959 Council of Europe Convention on Mutual Assistance in Criminal

Matters.
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The same applies with regard to restrictions linked to the political or fiscal nature of an offence.
Were restrictions of this type to continue, it would reduce the scope of mutual recognition. The
thinking on this matter will necessarily have to cover the steps which have already been taken,

particularly in the 1995 and 1996 extradition Conventions.

As things currently stand in the international Conventions concerned, letters rogatory from
requesting States are addressed to the requested countries either through the Justice Ministry or
directly from one judicial authority to another. In the latter case, a number of countries oblige
judicial authorities to ask the Minister or Public Prosecutor for a prior opinion before executing the
request. How will these matters be arranged after the principle of mutual recognition has come into
force? The way in which the matter of protection of sovereignty or of essential interests is resolved
will affect the limitations to be placed on the direct application of that principle as well as the need

(or not) for a conversion procedure for the foreign decision.

Logically the concept of mutual recognition should in itself do away with any exequatur procedure
or any conversion procedure for the freezing order. It is true that in a given Member State the order
to freeze a bank account can only be given pursuant to a decision by a Judge's Council Chamber
based on the letters rogatory. However, although there is no logic in preserving a conversion
measure as such, it would seem difficult to do without:

—  ameasure for establishing the validity of a foreign order to freeze assets;

—  the procedure — even if reduced to essentials — for establishing such validity;

—  naming the authority to be responsible.

To simplify and expedite matters, this task:

—  could be assigned to the national representative in Eurojust of the country where the assets are
to be frozen, or possibly to one of the contact points in the European Judicial Network;

- should be reduced to a simple conformity test covering, in particular, the nature of the
authority which issued the order to freeze assets, formal compliance with the conditions
required in such matters, and the existence of an intelligible translation which enables the
order to be executed effectively. Validation may not go any further than this (or be an
adversarial judicial procedure); otherwise the very principle of mutual recognition is flouted

or at least reduced to a traditional type of mutual legal assistance procedure in a criminal case.
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Another possibility is to declare the decision of a foreign authority to freeze assets to be directly
though temporarily valid with immediate effect. Thus, after a period of from 3 to 6 days, the
national judicial authority would have to issue a decision confirming the freezing order, failing

which it would become null and void and automatically cease to have any effect.

2.10. The matter of responsibility

Direct application of decisions to freeze assets raises the question of possible liability of the
requesting State in the event of a case not proceeding to judgment or subsequent acquittal and the

related issue of compensating the injured party.

Delegations should focus their thinking on the principle of such compensation, on its nature, on
which State will be responsible for paying it, on the possible creation of a European fund and on
which body will decide on the amount payable to compensate for the injury (Court of Justice or

other).

3. Avenues which might be explored for putting into practice mutual recognition with

regard to the freezing of assets

The Working Party with responsibility for drawing up the draft act on application of the mutual
recognition of judicial decisions with regard to the freezing of assets might consider the following

areas to examine:
3.1. Nature of the instrument
The choice of instrument to a considerable extent depends on its content, pursuant to Article 34(2)

of the Treaty on European Union, particularly if it involves the approximation of laws (common

minimum standards). '

! See UK delegation note 6375/00 CATS 13 CRIMORG 33 COPEN 12 (page 9, paragraph 21).
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3.2. Dual criminality

Dual criminality as a condition for the admissibility of a foreign request should logically be

abolished.

3.3. Languages

Since one of the aims of mutual recognition is to expedite and facilitate the procedure, an order to
freeze assets issued by a foreign authority should not only be drafted in the language of the
requesting country but it is vital that it should be translated into the language of the requested
country, since otherwise no swift action can be taken on the order. Moves to simplify the procedure
should bring about the creation of a single model order to freeze assets (with pre-printed headings)
in the eleven languages of the Union. The advantage of such a document is that it would also

facilitate the checks by the validating body and the physical recognition of the order.

3.4. The procedure and the validating body

Mutual recognition must not lead to the establishment of a procedure in place of the existing
traditional mutual legal assistance procedure. This procedure remains necessary in order to check
subsequent grounds for refusal but must be simplified and made faster. Two sorts of monitoring
procedure could be considered, either prior to the event, or subsequent to it.
[0  The body to perform the prior checks could be:
- the national representative in Eurojust of the country in which the order is to be
implemented, or
- one of the contact points in the European Judicial Network capable of executing the
order to freeze assets
[0l Ifthe freezing order is to apply directly and immediately but its validity is temporary, the
authority responsible for a posteriori checking of the order must be determined: this could be
the competent judicial authority rationae loci and rationae materiae for example. The

matter could be resolved by reference to national law.

6522/00 rob/FC/dot
18

DG H III
EN



3.5. Legal remedies and their suspensory effect

The legal remedies are a special aspect of the "similar level of guarantees” which is a citizen's

due: common minimum standards.

On the subject of legal remedies, the following questions should be answered:

—  Isit absolutely necessary to introduce legal remedies in Member States which have no
such remedies?

—  Nature of the possible remedies: restitution-release and/or appeal?

—  Notification of the decision and time limits for submitting appeals?

—  Should an appeal be suspensory?

—  Which judicial authorities should have territorial jurisdiction for the purposes of
deciding on remedies? The authorities where the assets are to be frozen or the
authorities where the decision is taken?

—  Nature of the person entitled to use a remedy: accused, victim or third party?

- Should the arrangements be the same for the accused, victim and third party?

~  Definition of a third party and of good faith: any person with an interest? How should
interest be defined?

- Should a third party's interest and good faith be examined separately in the form of an

admissibility test?

3.6. Other common minimum standards

A similar level of guarantees afforded citizens of the Union raises the following questions:

—  Should assets be frozen in the presence of the defendant?

— At what stage of the procedure is freezing legally possible?

~ Order of priorities where there are several freezing orders of different origin covering
the same assets?

- Management of frozen assets?

- Damages?
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3.7. ldentifying the assets to be frozen

The evaluations reveal that in a number of countries orders to seize and therefore to freeze
assets presuppose that the assets concerned have been accurately and conclusively identified,
since legislation in several Member States prohibits a search for assets on the basis of
insufficiently precise information ("fishing expeditions"). The problems of prior searching
and minimum proof required for identifying an asset should be examined, in the light of

Article 8 of the 1990 Council of Europe Convention in particular.

3.8. Scope and the offences concerned

The nature of the offences involved should be closely defined as not all offences may be

covered by freezing orders made pursuant to mutual recognition.

~  Reference to organised crime and Europol's jurisdiction? It might be useful to have an
approach identical (in different scenarios) to that outlined in the document submitted by
the Presidency to the Article 36 Committee concerning possible Eurojust spheres of
competence rationae materiae .

—  Limited list of offences? Disadvantages of being too rigid.

— Should offences be defined by reference to the minimum penalty (as in the Joint Action
of 3/4 December 1998 which itself refers back to the 1990 Council of Europe

Convention)? This system is more flexible.

3.9. Grounds for refusal

Two major types of grounds for refusal can be distinguished: those involving sovereignty and

those involving legality.

! 5700/1/00 CATS 7.
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Although mutual recognition would not seem totally to nullify the conditions laid down in

Article 2(b) of the 1959 Convention (sovereignty, security, "ordre public" or essential

interests), it does however modify the approach to those concepts. Each of them could be

examined in the light of the recognition principle and the experience gained during the

evaluations. For example, the concept of "essential interests" needs defining.

The mutual recognition principle should more easily bring about the removal of obstacles to

cooperation on grounds of legality alone because it presupposes that there will be mutual

trust. Consideration should thus be given to abolishing the following grounds for refusal:

The limitation period for the criminal proceedings must henceforth be assessed only in
the light of the law of the State issuing the freezing order;

The principle of proportionality must no longer be applicable since the legality of the
order is analysed on the basis of the law of the requesting country and because the
principle of mutual recognition is of limited scope (see paragraph 3.8.);

Political and tax offences must be analysed in the same way and in the light of the
progress made in the 1995 and 1996 extradition Conventions;

The existence of an ongoing procedure or of a definitive judgment in the country where
the order to freeze assets is executed must not be grounds for refusal unless the
procedure covers exactly the same parties and has the same objective. It may indeed be
the case that the same criminal action has caused injury in several countries to the
detriment of other victims who in every case must be able to rely on reparation for the
damage sustained. The same applies to institutional victims, as the same fraud can

cover several countries.

3.10. Timetable

The General Secretariat of the Council asks delegations to:

B take account of these lines of discussion and analyse the points outlined in this
document;

B define a procedure and a working party to deal with these points;

B ensure that a progress report can be submitted by the Presidency to the Article 36
Committee by the end of October 2000.
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GERMANY

Observations:

Seizure is possible under German law: there are three types:

Q Seizure;

Q Attachment, which may be used for the freezing of bank accounts;

O Seizure with a view to confiscation.

A basic condition for seizure is that there are cogent reasons to believe that the requirements for

forfeiture or confiscation of the account are met. For attachment, there must be cogent reasons to

believe that the requirements for forfeiture or confiscation of an equivalent amount are met; it is also

possible with regard to a fine and the expected costs if a sentence has been passed on the accused.

Bank accounts may also be attached as part of the execution of seizure. In the case of seizure with a

view to confiscation, objects may be seized and kept under court protection if there are grounds to

believe that the requirements for their forfeiture or confiscation are fulfilled. 1f there are grounds to

believe that the requirements for the forfeiture or confiscation of an equivalent sum of money are

fulfilled, an attachment order may be issued.

German law makes a distinction between confiscation and forfeiture:

O Confiscation may be applied to any object which resulted from a criminal offence or was used or
intended for use in committing or preparing such an offence;

QO Forfeiture applies to whatever the perpetrator or his accomplice derived from the offence as the
use or object obtained from the main object.

Body competent to authorise the measure:

The examining magistrate is competent to authorise the measure. However, if there is a risk that delay
would be prejudicial to the request, the public prosecutor’s office may authorise it. However, it must
apply to the magistrate for confirmation of the order within one week.

Body competent to execute the measure:
The public prosecutor’s office and the police are competent to execute the measure.

Offences for which the measure can be used:
The measure may be used for all offences.

Restrictions (duration, persons, etc.):

There are no restrictions concerning the duration of the measure, which may be applied anywhere.
The decision applies to the accused.

NB: Although normally unrestricted, the duration of seizure with a view to forfeiture or confiscation is
limited to six months under certain conditions.

Possible measure based on a request for mutual legal assistance:

The measure is possible in the case of mutual legal assistance on the basis of an official request and
subject to dual criminality.

Officers of the requesting State may be present when the measure is executed on the basis of an
authorisation by the justice administration of the Land in which seizure is effected.

Rights of the person concerned:

The person concerned must be notified of the order for seizure. However, such notification may be
delayed if it is likely to endanger the purpose of the investigation.

Neither the person concerned nor his legal counsel is required to be present during execution of the
measure.

Rights of third parties:
Third parties have the rights set out in the section "Appeal".

Restitution:

Movable property which has been seized must be returned to the person who suffered harm on account
of the offence, as far as he is known, if claims of third parties do not oppose this and the object is not
required for the criminal proceedings.

Appeal:

The person concerned may appeal against:

0 the seizure order by the public prosecutor’s office; it consists of an application for a court
decision;

a the seizure order by the court;

O the execution of seizure.
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The public prosecutor’s office and anyone claiming ownership of the property seized may appeal
against the decision to return the property.
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AUSTRIA

Observations:
Seizure is possible with a view to confiscation.

Body competent to authorise the measure:
Confiscation is ordered by courts (single magistrate) at the request of the public prosecutor or the
police unless the amount of illegal gain does not exceed ATS 300 000.

Body competent to execute the measure:

Offences for which the measure can be used:

Confiscation, and therefore seizure, is possible in the case of any property or profit resulting from the
committing of any kind of offence.

In the case of criminal organisations, confiscation is possible even if the property does not result from
the committing of an offence.

Confiscation is also possible if the offence was committed abroad, but on condition that the offence is
punishable in that country.

The freezing of bank accounts is authorised where there is a strong suspicion of money laundering.
The decision taken in this connection expires after six months. This measure may only be taken by a
special unit designated to perform this kind of task under banking law.

Restrictions (duration, persons, etc.):

Confiscation may be effected to the detriment of third parties or heirs if they have derived a profit from
the offence.

The court which orders seizure determines the term of validity of this measure. An application for
extension may be made to the court.

The order for seizure may be withdrawn as soon as the grounds on which it was taken cease to exist.

Possible measure based on a request for mutual legal assistance:

The freezing of assets is possible in the context of mutual assistance, subject to dual criminality.

The officers of the requesting State may attend the hearing of the court which decides on the seizure of
assets.

Rights of the person concerned:

The persons concerned must receive notification of the seizure decision but the decision may be taken
without the knowledge of the owner.

The court may determine the amount of the sum required as a guarantee to enable the seizure order to
be lifted.

Rights of third parties:
See section above.

Restitution:

Appeal:

Any person whose property has been seized, or any other person concerned, may appeal to the regional
court against the decision. The appeal does not have suspensory effect.
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BELGIUM

Observations:

The freezing of assets is treated in the same way as the seizure of assets, which is a means of restraint
whereby a competent body immobilises under court protection, with a view to its preservation or
subsequent production before the magistrates, an item relating to the offence or of use in
demonstrating the truth.

Body competent to authorise the measure:

The Judges' Council Chamber of the Court of First Instance of the place where the seizure is planned is
competent to authorise the measure within 5 days of receiving the request, if the latter is from a
requesting State in the context of mutual assistance in criminal matters. Urgent measures may be

taken at once by the examining magistrate; they are maintained only if confirmed by the Council
Chamber within 5 days.

BOdY competent to execute the measure:

The examining magistrate, or else a criminal investigation officer whom he delegates, executes the
measure.

The property seized is deposited in the court registry.

Offences for which the measure can be used:
All offences.

Restrictions (duration, persons, etc.):

Unlimited duration unless a decision is taken by the competent judicial authority to release property
according to the stage reached in proceedings.

The seizure of papers and documents belonging to persons bound by professional secrecy is not
possible.

Possible measure based on a request for mutual judicial assistance:

Seizure is possible in this context except in the following cases:

if detrimental to Belgium’s sovereignty, security, public policy or essential interests;

if based on considerations contrary to Article 14 of the ECHR of 1950;

if the offence is a political offence (subject to derogations in the treaties);

if it is detrimental to Belgian searches or pursuits;

if the request is not from a judicial authority;

if the act does not constitute an offence under both Belgian law and the foreign law;

if the person has already been tried in Belgium for the same act (non bis in idem);

if the measure cannot be taken by the Belgian authorities in accordance with Belgian law.

Rights of the person concerned:

The seizure of assets may be carried out in the absence of the person concerned, but in the presence of
the accused if he has been arrested or, under certain circumstances, in the presence of an attorney
whom he has appointed.

The objects seized are presented to the accused for him to identify them.

Rights of third parties:
Seizure is effected in the presence of the occupant of the building if it is effected on the premises of a
third party.

Restitution:

Restitution is the return of property seized to the owner or to the person from whom it was seized. It
may take place automatically or at the request of the person concerned.

The "summary criminal jurisdiction and procedure" allows any person concerned to request the
restitution or release from seizure of property; from the public prosecutor at the inquiry stage, from the
examining magistrate at the investigation stage and from the court at the judgment stage.

Any person claiming rights to property may oppose the restitution by addressing a registered letter to
the registrar.

Appeal:

A decision to refuse a request for restitution may be appealed against before the Indictments Chamber
within 15 days of notification of the decision.
The public prosecutor is authorised to avail himself of this form of appeal.
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DENMARK

Observations:

Property may be seized on the basis of a court decision at the request of the public prosecutor.
Objects which may be seized are those which:

0 aresignificant as evidence,

Q are liable to confiscation,

0O have been unlawfully acquired,

O may be claimed back.

The purpose of seizure is confiscation. The proceeds from crime and equivalent sums may be seized.

Body competent to authorise the measure:
The court at the public prosecutor’s request.

Body competent to execute the measure:
The police.

Offences for which the measure can be used:

Restrictions (duration, persons, etc.):

The police may, in an emergency, seize property if waiting for a court decision would involve a risk,

but a report must be submitted to the police within 24 hours in order to examine whether or not to

uphold the decision.

There is no limit to the duration of seizure.

Seizure must be avoided if:

0 itis likely to entail a loss for a person not accused (however, a third party may be subject to
seizure),

O it can be replaced, with or without guarantee, by the promise that the property will be presented
again to the court at the first order.

Possible measure based on a request for mutual judicial assistance:

The freezing of assets is possible on the basis of a request for mutual assistance.

The principle of dual criminality is applied.

Officers of the requesting State are authorised to attend the hearing at which a decision is taken on the
request for assets to be frozen.

Rights of the person concerned:
The court’s decision is notified to the person concerned by the seizure if he lives or is staying in
Denmark.

Rights of third parties:

Restitution:

Appeal:

The persons concerned may use the normal forms of appeal to have the decision reviewed.
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SPAIN

Observations:

The freezing of assets resembles precautionary seizure. The rules which apply are those for the seizure of property,

which is possible:

O either as a kind of "pledged seizure” to guarantee payment of liabilities stemming from the offence;

O orasa "seizure in execution", to execute a definitive judicial decision for confiscation (proceeds, instrumentalities
and profits of the offence)

Body competent to authorise the measure:
The examining magistrate is competent to authorise the measure.

Body competent to execute the measure:
Which authority is instructed to implement the measure depends on the nature of the property to be seized: banks for
cash deposits, the Securities and Exchange Commission for securities, the Land Register for real estate, etc.

Offences for which the measure can be used:
There is no restriction with regard to offences.

Restrictions (duration, persons etc):

No restrictions with regard to place.

The person who commiitted the crime, or who bears civil liability, could have his property seized.
Precautionary seizure before proceedings lasts for as long as the procedure.

The applicable legislation is:

O Article 5 of the 1959 Convention on Mutual Assistance in Criminal Matters.

O the general conditions of Article 51 of the Schengen Agreement for the recovery of fines or costs

Possible measure based on a request for mutual judicial assistance:
The measure is possible under mutual judicial assistance.

The presence of foreign representatives is possible but not indispensable given the nature of the measure.

Rights of the person concerned:

The person whose property is subject to precautionary seizure must be advised of the measure so that he can:

Q pay the guarantee;

Q designate the items to be seized.

However, the measure may be taken in the absence of the person concerned, as his presence is not a condition for the
legal validity of the action.

Rights of third parties:

Third parties have various possibilities, depending on the stage the proceedings have reached:

O a third party cannot request restitution during the investigative phase:

QO during the intermediate phase, the seizure is maintained until a decision has been taken on the civil action instituted
by the third party;

Q subsequently, those third parties who have claims on the seized property state their arguments before the court
which is deciding on the substance of the case.

Restitution:

For the accused, restitution is possible in various ways:

Q for the benefit of the accused himself, if he gives a sufficient guarantee; it is only sufficient if it covers the damages
and if it is approved by the judge (the guarantee may be personal, collateral or secured by mortgage);

O if the reasons for the seizure no longer exist.

For third parties, see the above section.

Appeal:

Forms of appeal are available to the accused according to the general provisions of the law.
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FINLAND

Observations:
Seizure is possible and is conceived as the confiscation of property with the aim of securing a claim. The freezing of

assets fits this definition.

Body competent to authorise the measure:

During the investigation (in the form of seizure or provisional confiscation), the head of the investigation or the public
prosecutor, subject to a request for the confirmation of this measure being made to the court within one week from the
date of the confiscation.

When the case is pending, the court itself.

Body competent to execute the measure:
The executing officer.

Offences for which the measure can be used:
No restrictions.

Restrictions (duration, persons etc):

As for duration, the court must set a time limit for the measure, but it can extend this date at the request of the head of
the investigation or of the public prosecutor.

As for persons, the measure may be applied against any person who has been sentenced to pay damages in consequence

of an offence.

Possible measure based on a request for mutual judicial assistance:
Seizure is possible under mutual judicial assistance, if the foreign request does not infringe Finnish legislation.
A competent authority of the requesting State may be present when the measure is executed.

Rights of the person concerned:
The person concerned must be given the opportunity to be heard, and the measure may not be executed in his absence,
unless he is outside Finland, his whereabouts are unknown, or he avoids the course of justice. He may be assisted by a

lawyer.

Rights of third parties:
See the section on "Restitution”.

Restitution:
The term is not used as such in Finnish legislative vocabulary, but it is understood as concerning the return to its
rightful owner of property misappropriated while a crime is being committed.

Appeal:
Appeal is possible, by the person whose property is affected. Unless a decision is taken to the contrary by the court, the

appeal does not have suspensory effect.
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FRANCE

Observations:

Seizure means placing objects, documents, or anything else which may help to establish the truth under court
protection. Its purpose is to avoid the deterioration of evidence and to impound the proceeds of a crime. It may take the
form of physical removal of the property concerned, but not necessarily; the person in possession may be designated
"custodian” of the object in question.

The freezing of assets or of bank accounts is regarded legally in the same way as seizure.

Seizure in order to secure the confiscation of the property of the person under investigation is possible with regard to
narcotics. 1t may be ordered by the president of the court of first instance in accordance with the civil rules relating to
interim measures.

Body competent to authorise the measure:

Depending on the stage of the proceedings:

a the criminal investigation officer ("officier de police judiciaire™)
Q the Public Prosecutor

Q the examining magistrate

Body competent to execute the measure:

Either an examining magistrate, or a police officer

Q ifthe criminal is caught in the act (without the authorisation of the person concerned)

Q  during preliminary enquiries (with the written authorisation of the person concerned)

Q at the request of the Public Prosecutor

O acting on letters rogatory from an examining magistrate.

Once the goods have been seized, and unless the possessor has been made the custodian, the goods are kept at the court
by the chief registrar.

Offences for which the measure can be used:
No limitations.

Restrictions (duration, persons etc):

Seizure may be executed anywhere and regardless of in whose hands the objects to be seized are found, subject to the
provisions relating to searches, to professional secrecy, and to certain derogations (narcotics, exploitation of
prostitution, offices of a lawyer, notary, solicitor, bailiff, press organisation, doctor's surgery, etc).

The measure lasts for as long as is required to establish the truth, and if need be until judgment has been handed down.

Possible measure based on a request for mutual judicial assistance:
The measure is possible under mutual judicial assistance. Representatives of the requesting State may be present while
the measure is taken, but not participate.

Rights of the person concerned:

The seizure is notified to the person concerned.

Where objects and documents which have been seized are placed under closed seal, they may only be opened in the
presence of the person under investigation accompanied by his lawyer.

With certain exceptions, the communication of a seized document without the authorisation of the person under
investigation, to a person not legally entitled to receive it, is punishable by a fine and imprisonment.

The formalities regarding placing under seal and the breaking of seals are deemed substantive, but breaches are
punishable only if the rights of the defence are infringed (principally if the integrity, origin or identity of the seal is
disputed).

Rights of third parties:

Any person with a justifiable claim to an object may apply to the judicial authorities for its return (see below) without a
ruling being made on ownership.

Restitution is rejected when:

Q it might impede establishment of the truth;
Q it might impede the protection of the rights of the parties;
Q the object might constitute a danger;
Q  confiscation is prescribed by law.
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Restitution:

Restitution is the return to their legitimate owners of the seized objects. In the case of the freezing of assets, restitution
consists in lifting the decision.

Bodies competent to authorise restitution:

Q the examining magistrate dealing with the case;
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0 the court, while the case is pending;

O the Public Prosecutor when no court has been seized of the case or when a definitive decision has been handed
down without a ruling on the objects seized.

Some objects, such as falsified securities, are never returned.

Appeal:

Without constituting a form of appeal as such, restitution may be requested of the examining magistrate or of the
competent judicial authority (e.g. the prosecutor). The decision made on the basis of these requests may be challenged:
O  before the chambre d’accusation within three days, for a decision made by the examining magistrate

QO before the court within one month, for a decision made by the prosecutor.
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GREECE

Observations:
Seizure is the placing in judicial custody of assets used in or deriving from an offence. The freezing of bank accounts is
the prohibition on the use of accounts held at a credit institution and on the opening of deposit boxes.

Body competent to authorise the measure:

Competent to authorise seizure are:

Q an investigator

Q a public prosecutor

Q an examining magistrate

Q the court (or other judicial authority)

For the freezing of an account, the competent authority is the examining magistrate where an ordinary prosecution is

underway, or the "judicial council" if a preliminary investigation is being conducted.

Body competent to execute the measure:
The public prosecutor at the court which ordered the measure.
The banking institution, in the case of the freezing of accounts.

Offences for which the measure can be used:

No limitation for ordinary seizure; the freezing of bank accounts is only possible for the following crimes: arms;
narcotics; theft; blackmail; kidnapping; professional, high-level or habitual fraud; corruption, clandestine emigration,
smuggling of radioactive material etc.

Restrictions (duration, persons etc):

No restriction, whoever is in possession of the assets, wherever they are, until the time that a final judgment on the
matter has been made by the competent judicial authority.

Assets which are covered by professional secrecy, and diplomatic or military secrets (State security) may not be seized.

Possible measure based on a request for mutual judicial assistance:

Seizure is possible under mutual judicial assistance, subject to the existence of an agreement or the acceptance of
reciprocity.

The assistance of representatives of the requesting State is not provided for.

Rights of the person concerned:
He must be informed. He must be present when the measure is executed.
For the freezing of accounts, the person is notified before the measure is executed and does not have to be present.

Rights of third parties:
A third party may state his claim to goods which have been seized.

Restitution:
Restitution is understood as the cancellation of the decision on seizure. Depending on the case, the court or the "judicial
council” is competent. Some goods may not be returned, such as narcotics, arms etc, even if the case is dismissed.

Appeal:

Two forms of appeal are available:

0O arequest for cancellation presented to the "judicial council" or to the court within 10 days of notification;
Q an appeal against the final decision.
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IRELAND

Observations:

Seizure is covered by legislation (Sections 63 and 64 of the 1994 Act).

The material to be seized must be of substantial value to the investigation, it must be in the public interest that it be
produced, and account must be taken of the circumstances under which the person in possession of the material holds it.
The freezing of assets is possible under Irish law: the High Court may make a restraint order freezing assets suspected
of being of criminal origin, independently of any proceedings for any criminal offence. It is sufficient that the property
is worth at least £10 000 and that the High Court judges it very likely that the property is the proceeds of crime (if the
person cannot show a legal origin for it).

Body competent to authorise the measure:
The Minister for Justice, Equality and L.aw Reform.

Body competent to execute the measure:
The District Court is competent for seizure.
The High Court is competent for the freezing of assets.

Offences for which the measure can be used:
Drug trafficking and other serious offences set out in Sections 63 and 64 may be grounds for seizure.

Restrictions (duration, persons etc):

For seizure:

The measure is valid

O for 7 days if taken on the basis of Section 63;

O according to the judge’s decision, if taken on the basis of Section 64.

With regard to persons to whom the measure may be applied, see Sections 63 and 64.
Material protected by confidentiality may not be seized.

The legislation of the requesting State must guarantee that the evidence obtained will only be used for the purposes
indicated in the request.

For freezing:

any material present in the territory of the State.

no limitation on duration.

proceedings must have been instituted in the requesting State.

Possible measure based on a request for mutual judicial assistance:
The measure is possible under mutual legal assistance.
Representatives of the requesting State may be present to give advice.

Rights of the person concerned:

The situation depends on the legal framework — Section 63 or a search warrant.

The presence of the person concerned is not required in the case of a search warrant.

In the case of freezing, the person is notified of the decision but his presence is not necessary for it to be executed.

Rights of third parties;:
See the section on "Restitution”, below.

Restitution:
Whoever claims to be the rightful owner of seized property may ask the District Court for its return.
Appeal:

Judicial review.
For the freezing of assets, an application may be made to the High Court.
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ITALY

Observations:

Three types of seizure are provided for under Italian law:

Q Seizure for the purposes of evidence; concerns items useful to establish the truth, and evidence;

O Seizure for preventive purposes (ordinary or special); concerns the seizure from the person under investigation of
objects or assets which might lead to other offences being committed (ordinary seizure) and the seizure of goods of
suspect origin connected with proceedings regarding offences such as mafia-type association, extortion,
kidnapping, drug-trafficking, receiving stolen goods, usury, money-laundering and smuggling (special seizure)

QO  Seizure in order to ensure the payment of any financial penalties.

The concept of the freezing of bank accounts is based on that of seizure. However, the Criminal Investigation

Department cannot carry out this sort of seizure in urgent cases, as the applicable legislation confers this responsibility

on the judicial authority alone.

Body competent to authorise the measure:
The Appeal Court of the place where the seizure is to be carried out, in the case of criminal judicial cooperation.

Body competent to execute the measure:

The Appeal Court can delegate its powers to the Criminal Investigation Department in cases of the tracing of property
and seizure for preventive purposes. In the latter case, the Criminal Investigation Department may be assisted by a
bailiff. If the seizure concerns immovable property, the seizure must be entered in the property registers.

Offences for which the measure can be used:

Any type of offence, in the case of seizure for the purposes of evidence and ordinary seizure for preventive purposes.
For special preventive seizure, only certain offences.

For precautionary seizure, any type of offence.

Restrictions (duration, persons etc):

The measures may be used in relation to any person and in any place not covered by special protection.

As for duration, seizure for the purposes of evidence may last as long as necessary. Seizures for preventive or
precautionary reasons are valid until the final judgment, which:

O in the case of conviction, transforms the preventive seizure into confiscation;

O in the case of conviction, makes precautionary seizure final and binding;

Q in the case of acquittal, revokes the seizure.

Possible measure based on a request for mutual judicial assistance:
Seizure for the purposes of evidence and preventive seizure are possible on the basis of a letter of request (letter
rogatory), but not seizure in order to ensure the payment of fines.

The presence of foreign representatives is possible if it is provided for by international agreements.

Rights of the person concerned:
The presence of the person concerned is neither obligatory, nor prohibited.

Rights of third parties:
See the section on "Restitution"”, below.

= .
Restitution:
Restitution is possible before the judgment when the goods have been seized for the purposes of evidence, if need be
after payment of a deposit.
Restitution is not possible either in the case of precautionary seizure as a guarantee for the payment of financial
enalties, or in the case of preventive seizure.

Appeal:

The person concerned may ask the court to reconsider the legitimacy of the seizure; he may also request the court or the
public prosecutor’s office to revoke seizure for the purpose of evidence or for preventive purposes.

If the public prosecutor refuses restitution, appeal is possible to the court of preliminary enquiry. After the judgment,
it is possible to make a plea against enforcement. |
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LUXEMBOURG

Observations:

Seizure is possible for any asset, object or document which

O has been used or was intended for use in committing a crime;

O was the object of the crime;

O s the proceeds of the crime;

O could serve to establish the truth;

Q could interfere with the proper conduct of the investigation.

The concept of the freezing of accounts and of assets is unknown in Luxembourg law, but the authorities proceed by
way of ordinary seizure preceded by a search.

Body competent to authorise the measure:
When an offender is caught in the act, any criminal investigation officer.
Otherwise, the examining magistrate.

Body competent to execute the measure:
When an offender is caught in the act, any criminal investigation officer.
Otherwise, the authority instructed by the examining magistrate to do so.

Offences for which the measure can be used:
All criminal offences.

Restrictions (duration, persons etc):

Possible in relation to anyone, anywhere.

The measure lasts until the examining magistrate, Judges' Council Chamber (Chambre du Conseil) or trial court makes
a decision to the contrary.

Possible measure based on a request for mutual judicial assistance:

The measure may be taken under international judicial assistance, as long as the general conditions for mutual
assistance are respected. Political offences, offences relating to direct taxation, the absence of dual criminality, and
damage to essential national interests, may lead to refusal.

The letter of request is submitted to an examining magistrate who issues an order executing it, and returns the papers
according to the provisions of the agreements applicable in relation to the requesting State.

Foreign representatives may be present when the measure is implemented, except if it is taking place in a bank or
financial institution.

Rights of the person concerned:
A copy of the decision is served on the person under investigation if he is on the premises, but no prior notification is
given.

Rights of third parties:
The measure is notified to the person against whom the measure is to be taken.

Restitution:

Restitution, which is the return to their rightful owner of items or assets in the custody of the judicial authorities, is

possible in three ways:

Q arequest for restitution is presented by the person concerned to the examining magistrate;

Q an application for the restoration of the property is presented by the accused, the party claiming damages or anyone
claiming title to the property seized;

Q arequest for the annulment of the seizure presented by the Public Prosecutor's Office, the accused, the party
claiming damages, the party bearing civil liability or any third party who can prove a legitimate interest.

Restitution is refused when the law provides for confiscation.

Appeal:

An application for the annulment of the order issued by the examining magistrate, brought before the Chambre du
Conseil within three days of cognisance of the measure. Appeal is possible against the decision of the Chambre du
Conseil.
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NETHERLANDS

Observations:

Seizure is possible of any items that may serve to establish the truth or to demonstrate the acquisition of financial assets
of a criminal origin.

The freezing of assets is equivalent to pre-judgment third party seizure.

Body competent to authorise the measure:

If a suspect is caught in the act, the investigators may follow and seize any item. Only the examining magistrate has the
right to order a search, but in urgent cases the public prosecutor may authorise the search if:

O the offence is being committed;

Q pre-trial detention is allowed (more serious offences);

O ifarequest to launch a preliminary enquiry has been made.

Body competent to execute the measure:
See above section.

Offences for which the measure can be used:
Any criminal offence.

Restrictions (duration, persons etc):
No restriction on place, duration or persons.

Possible measure based on a request for mutual judicial assistance:
The measure is possible under mutual judicial assistance.

Rights of the person concerned:
As far as possible, the investigating officer notifies the person concerned of the seizure. The presence of the person
concerned is not required.

Rights of third parties:
See the section on "Appeals”.

Restitution:

If the seized item is no longer needed for the proceedings, the prosecutor can order its return. The court is competent, if
restitution has not taken place earlier. The court may return items to the person from whom the item was seized Or to
the rightful owner. Restitution is not possible under mutual judicial assistance.

Appeal:

Anyone may lodge his opposition or objection to the seizure. The objection is considered by the court before which the
prosecution is taking place or most recently took place. If proceedings have not begun, the objection is considered by
the court of the district in which the seizure took place.
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PORTUGAL

Observations:

The freezing of assets is not a specific concept under Portuguese law. It may be treated as a seizure.
Objects may be seized which:

Q have been used in committing the crime;

Q were intended to be so used;

Q constitute the product of, profit from, or prize or reward for the crime;

0O might be used as evidence.

Body competent to authorise the measure:

Depending on the stage reached in proceedings, either the public prosecutor or the examining magistrate is competent.
However, when the criminal investigation bodies take precautionary measures which are necessary and urgent, these
must be validated by the judicial authority within 72 hours.

Body competent to execute the measure:
The criminal investigation bodies.

Offences for which the measure can be used:
Any offences.

Restrictions (duration, persons etc):

No restrictions with regard to persons: third parties, the accused, the owner of the property.

Portuguese law does not set any limit on the duration of the seizure, except for vehicles which fall to the State or are
sold after 90 days.

There are some restrictions on seizures in doctors' surgeries and lawyers' offices, and on bank premises.

Possible measure based on a request for mutual judicial assistance:

The freezing of assets is possible under mutual judicial assistance, but mutual assistance is refused if :
O it relates to an act not punishable under Portuguese law;

Q the requirement for dual criminality is not fulfilled.

The presence of foreign representatives is possible, but they may not participate.

Rights of the person concerned:
Neither the notification of the person concerned, nor his presence, is required.

Rights of third parties:
A third party from whom property is seized must be heard and allowed to claim his rights. He has the right to dispute
the decision made and may also make an appeal, which does not have suspensory effect.

Restitution:

Restitution is possible when the seizure no longer needs to be maintained for evidence. It is possible under mutual
judicial assistance at the request of the competent foreign authorities.

The following are competent to order restitution: the judge, the examining magistrate, and the Public Prosecutor's
Office, according to their respective powers.

Appeal:

Portuguese law does not expressly provide means of appeal in cases of international mutual assistance, but as an
alternative the national procedure (which does provide for appeals) is applicable.
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UNITED KINGDOM

Observations:

The freezing of assets is possible, with rules which differ to a greater or lesser extent depending whether the freezing is
to take place in England, Wales, Scotland or Northern Ireland.

The 1986 Act on drug trafficking allows for the freezing of assets by giving the police the possibility of seeking a court
order on money laundering.

Body competent to authorise the measure:
In Scotland, the Lord Advocate requests an injunction from the Court of Session.

Body competent to execute the measure:

Offences for which the measure can be used:

Drug trafficking, indictable offences, and offences liable to lead to substantial financial gain, tried by a lower court. In
Scotland, all offences (including drug trafficking) which are punishable by a fine of at least £5000 and/or imprisonment
of at least three months.

Restrictions (duration, persons etc):

Assets whose freezing is requested must have a connection with the suspect or the accused but it is also possible to
seize the assets of a third person if there is a clear connection with the purpose of the enquiry. United Kingdom
legislation does not allow for the freezing of assets at the beginning of a criminal investigation. Proceedings must have
begun.

There is no time-limit on the measure.

Possible measure based on a request for mutual judicial assistance:

The United Kingdom authorises the freezing of assets on the request of Member States on condition that the requesting
State has been designated in the legislation on confiscation. The United Kingdom has signed bilateral agreements with
some Member States on the subject. With other States, cooperation is based on the 1990 convention.

The request must be accompanied by an attestation that the person concerned is on the point of being or has already
been charged with an offence leading to financial gain. A summary of the facts is required.

Dual criminality is required.

The presence of representatives of the requesting State is regarded as inappropriate.

Rights of the person concerned:
A request for freezing can be made, and the decision taken, ex parte. The person concerned becomes aware of the
decision when it is enforced.

Rights of third parties:
See the section on "Appeals", below.

Restitution:

Appeal:
There is no right of appeal on the subject, but the accused or a third person can ask the High Court to withdraw or

modify the measure within 2 days of its notification.
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SWEDEN

Observations:

Objects may be seized if there are reasons to believe that they may be useful for the investigation, if they have been
taken from a victim or if they are subject to confiscation.

The freezing of assets is possible with a view to confiscation.

Body competent to authorise the measure:
The public prosecutor and the court, in the case of freezing.

Body competent to execute the measure:
The police (Enforcement Service officer).

Offences for which the measure can be used:

Restrictions (duration, persons etc):

The prosecutor must inform the court immediately of any seizure, so that the court can rule on it as soon as possible.
As regards freezing, the court sets the period for which the measure applies, and can extend it at the request of the
prosecutor,

The measure is only possible to secure a confiscation order enforceable in Sweden.

Possible measure based on a request for mutual judicial assistance:
The measure is possible under mutual assistance. The conditions are as follows:
the offence must be extraditable

dual criminality is required

the offence must be punishable by imprisonment of at least one year

a final judgment for the offence must not have been handed down

the offence is not statute-barred.

The presence of a foreign representative is possible, but he is unable to act.

Oo0o00ODO

Rights of the person concerned:
The person concerned or his legal representative may be present under certain circumstances.

Rights of third parties:
When the person whose property has been taken is not present at the seizure, he must be informed.

Restitution:
Possible to return an object to its owner, only in the case of seizure.

Appeal:

The prosecutor and the person concerned may appeal against the decision to the court.

Reminder: The General Secretariat of the Council would ask delegations to send it any comments, remarks and
corrections so that the above forms can be amended and updated where necessary.
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