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THE CHARTER OF FUNDAMENTAL
RIGHTS AND FREEDOMS

EVIDENCE TO COUNCIL OF EUROPE

1.  Outline of evidence

1.The Fair Ttials Abroad Trust is a unique EU based organisation concerned with the individual
citizen’s rights to justice when outside their own country. Our concerns are not theoretical but the practical
enforcement of fundamental rights in the police stations and courts of first instance throughout the
community.

2.Background to the Charter It is particularly important to take note of the creation of a European Legal
Space initiated at the Tampere conference . A number of novel measures were proposed: mutual
recognition of judgements, fast track extradition etc. These developments without appropriate counter
measures pose unparalleled and unacceptable risks to civil liberties and fundamental rights within
Community’s geographical area. Such basic problems as equality before the law will become exacerbated by
the Tampere proposals. Whilst there is now a general recognition by European institutions that there are
problems it is unlikely that effective solutions to them will become universally operative because of treaty
limitations.

3.Standards of justice within the Union Concern is expressed that in certain countries of the Union the
individual facing serious criminal charges is unlikely to receive such fundamental rights as adequate
interpretation or access to a competent lawyer to defend him if he cannot afford to pay. Crucially, there is as
yet no general standard that the judicially advanced states of the Union, including the United Kingdom,
consider adequate for their own citizens There appears to be, in general terms, three standards of
administration of justice co-existing within the Union: “Best practice,” European Convention and
Mediterranean.

4.The need for an effective charter The European Legal space is a creature of the successive treaties that have
created the present parameters of the European Union: it is subject to the built in limitations of those
treaties. The measures required to ensure that the citizen has adequate protection against abuse of
fundamental freedoms cannot be formulated within them. It is clear that the European Convention of
Human Rights does not represent an adequate standard for the Union: the enlargement process will make
matters worse

5.8ome essential characteristics of an effective Charter We consider it important that the Charter be considered
as the latest in a line of international instruments giving ever more detailed protection to the citizen.
Effective mechanisms for adjudicating citizens grievances and supplying appropriate remedies are required.
The shortcomings of the European Court of Human Rights are considered and recommendations made for
improvements

6.Conclusions The Union has a pressing need for a modern and effective charter. The European
Convention standards are obsolescent and pootly policed by its mechanisms. Unless the Charter has
substantive legal effect many Citizens will not enjoy the fundamental freedoms they expect in their native
lands when they travel to other parts of the union. Having regard to the stasis in development of standards
under the ECHR we would particularly encourage the concept of the Charter as a living document with
sufficient flexibility to change with the times.
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Introduction

7.The Fair Trials Abroad Trust was formed in July 1994 with the intention of ensuring Fair
Trials for EU Citizens out of country. Now widely known as Fair Trials Abroad, or FTA for
short, it remains the only EU based organisation concerned with the individual citizen’s rights
to justice when outside their own country. The basis of these rights are the domestic law of the
country concerned including international treaty obligations where those obligations give rise to
justiciable rights (European Convention of Human Rights, International Covenant on Civil and
Political Rights) recognised in that country.

8.The Trust has developed into a major advisory body for all those concerned with
interstate machinery of criminal justice problems affecting the Union Citizen. This it has done
by concentrating on individual cases exhibiting injustices, and discovering patterns exhibiting
problems in the machinery of justice. One of the most important tools of advice and research
has proven to be the unique network of local native correspondents.

9.1t will be seen that the trust is a practitioners organisation utilising international treaty law
in the specialist sector of the administration of criminal justice. Our observations should be
considered as directly applicable to our sphere of competence, though they may have more
general implications for the content of the new Charter and its enforcement machinery.

Background to the Charter

10.It is particularly important to take note of developments in the parallel creation of a
European Legal Space also initiated at the Tampere Conference. Mutual recognition of
judgements was endorsed without any reference to standards of judicial competence or other
safeguards (Clause 33). The Council approved fast track extradition without attention drawn to
the potential for discrimination in the current lack of provisional liberty for non-native citizens.
It was also apparent that extradition without formality was to be granted in cases of final
judgement (even if trials have taken place in absentia and without notice to the accused!)

(Clause 34).

11.These developments without appropriate counter measures pose unparalleled and surely
unacceptable risks to civil liberties and fundamental rights within the Community’s
geographical area. There is now a general recognition by European institutions that what is
needed is a twin track approach to the creation of a European Legal Space in which the
innocent sojourner (to include visitors, asylum seekers and migrants as well as citizens ) is
protected against injustice by tackling the “Freedom” problems of defence simultaneously with
the “Security” problems of prosecution.

12.Unfortunately, the history of Third Pillar development and consequent evolution of the
department supporting the Commissioner of Justice and Home Affairs has been entirely law
enforcement orientated. There was, so far as we are aware, no recorded instance of a civil
liberties topic achieving priority for consideration by the Council of Ministers prior to the
conception of the Charter of Freedoms duting the German Presidency. The summit created a
novel area of operational responsibility for Civil Liberty oriented tasks within the Commission.
We have little doubt that a number of the problems highlighted by us will be tackled
methodically and pragmatically over the next five years. If the pattern of compliance with
European Court of Human Rights decisions in the past is any guidance, those countries which
represent “best practice” of fundamental rights will undoubtedly improve the protection they
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offer foreigners against injustice: nevertheless the citizens throughout the Union as a whole are
likely to suffer if they have no direct remedies. Such basic problems as equality before the law
and de facto application of fundamental rights to an acceptable standard will become
exacerbated by the Tampere proposals.

Equality before the law.

13.The proposed measures were publicly and clearly aimed at international ctimes of a
conspiratotial nature (Community fraud, drug and human trafficking and terrorism) which
represent menaces to society. The difficulties created in the pragmatic solutions to prosecution
ptoblems proposed by the European Council is that they will inevitably result in a far higher
proportion of conspiracy cases involving a mixture of native and foreign defendants being
brought before the various national courts of Europe. It follows that the numbers of
defendants, some innocent, being handicapped by unequal treatment before the law will
increase. Equality before the law is therefor an issue, and must be addressed by appropriate
measures.

14.We should emphasise here that whilst one recognises there will be sections of the
Charter that only apply to rights of citizens (freedom of movement, residence and rights to
work) the rights to Fair Trial cannot be so confined. We are unaware of anywhere in the
civilised world where a two tier system of criminal justice is countenanced.

The application of fundamental rights within the Union.

15.The issues of general protection from injustice were ignored in the preparations for
Tampere and did not feature at the summit itself. This may have been due to two mistaken
presumptions: that the standards of the European Convention on Human Rights are being
implemented in practice throughout the Union and that these standards in themselves are
adequate.

16.From the outset of our research into causes of injustice to the travelling Union citizen
we have been concerned about obvious major defects in the observance of the ECHR within
the Union. Two research projects we have been responsible for AJISE (Access To Justice in
Southern Europe) and ELIP (European Legal Interpreters Project) gave substance to the
proposition that in certain countries of the Union the individual facing serious criminal charges
is unlikely to receive such fundamental rights as adequate interpretation so that he can
understand and be understood, or access to a competent lawyer to defend him if he cannot
afford to pay.

Standards of Justice within the Union

17.Crucially, there is as yet no general standard that the more judicially advanced states of
the Union, including the United Kingdom, consider adequate for their own citizens within their
own geographical boundaries: it is to the Charter that one must look for the creation of such a
standard.

18.There appears to be, in general terms, three standards of administration of justice co-
existing within the Union; “best practice,” European Convention and Mediterranean. The
differences between them can be illustrated through the standards applied in the provision to
the accused of state funded representation and interpretation setvices.
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“Best practice”

19.Modern “best practice” was codified in a resolution adopted by General assembly of the
United Nations in 1988, “A body of principles for the protection of all persons, under any
form of detention or imprisonment”. It was adopted without a vote. These principles build
on the experience of previous regional and international treaties and go into far more detail on
protection than, for example, the International Convention on Civil and Political Rights

(ICCPR.)

20.Under Principle 15, communication with counsel cannot be denied under any
circumstances for more than a matter of days. He shall be entitled to have the assistance of
council promptly after arrest (Principle 17} and have legal counsel assigned to him if he does
not have means to pay.

21.Under Principle 14, a person who does not adequately understand or speak the language
used by the authorities in question is entitled to receive promptly in a language he understands
all information required under the principles and to have the assistance free of charge of an
interpreter in connection with legal proceedings subsequent to his arrest.

22.It is also to be noted that the draft articles of the Corpus Juris, the attempt to provide a
criminal code and procedure for the Community gave the following rights to the accused

:-Article 29 Rights of the Accused

23.In any proceedings brought for an offence as set out above (Articles 1 to 8), the accused
enjoys the rights of the defence guaranteed by Article 6 of the European Convention on
Human Rights and Article 10 of the UN International Covenant on civil and political rights.

24.A person may not be heard as a witness but must be treated as accused from the point
when any step is taken establishing, denouncing ot revealing the existence of clear and
consistent evidence of guilt and, at the latest, from the first questioning by an authority aware
of the existence of such evidence.

25.From the time of his first questioning, the accused has the right to know the content of
the charges against him, the right to be assisted by a defence lawyer of his choice, and, if
necessary, an interpreter.

26.State funded legal representation. Almost all Union states provide that when a citizen
is detained for questioning the citizen has, in general, the right to demand a lawyer of his choice
be contacted and to refuse to answer questions addressed to him until he has received legal
advice. In “best practice” states such as Great Britain, Denmatk and the Nethetlands state
funded legal advice and representation will be forthcoming at this stage if the person detained
has no means to pay a lawyer. Without some form of duty solicitor scheme this is unlikely to be
logistically feasible. e.g. In the Itish Republic, where there does not appear to be a duty
solicitors scheme, a lawyer may sometimes be available and will operate under a post facto legal
aid authorisation though this is not a rule.

27 Interpretation and translation. There is general agreement by “best practice” countries
that there must be a right to be assisted from the outset by the setvices of a competent
interpreter. In other countries it is commonplace for incompetent, ill-prepared ot poorly skilled
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interpreters to be provided. It is paramount for the accused in a foreign jutisdiction to have
direct and full knowledge of the charges to enable him to mount an effective defence.
Furthermore, it is not sufficient for an accused to have verbal interpretation only of the
indictment. If there is any risk of the accused being put at a disadvantage he must be provided
with a written translation of the indictment in a language which he understands and all
statements should be tape recorded in both languages for verification in case of doubt.

European Convention of Human Rights.

28.Signed in 1950, and having come into force in 1953, the European Convention for the
protection of Human Rights and Fundamental Freedoms (ECHR) is our regional human rights
treaty and all current members of the Community have ratified it. The standards of the
European Convention are currently the benchmark for judicial standards within the Union.

29.0ne of the main problems in considering the Convention is that adjudged by “best
practice” there ate also basic shortcomings in the standards set by articles 5 and 6 of the
convention even after taking due account of the decisions of the court.

30.State funded legal representation Article 6 limits the scope of the right to a lawyer, in
general, to the trial and preparation for it. There is a right to (6b) “adequate time and facilities
for the preparation of the defence” and to (6d) “obtain witnesses and cross-examine the
prosecution witnesses during the legal process” ( though not necessarily at trial).

31.All citizens also have a right to Legal Aid if they cannot afford a lawyer and are facing
serious ctiminal offences. Under Article 6(3) of the Convention everyone charged with a
criminal offence has the following rights ‘to be given it (legal assistance) free when the interests
of justice require. ...’

32.0Other sections of the article and decisions by the European Court of Human Rights lay
down the standards required. Legal Aid must be “ practical and effective” and not merely
“theoretical or illusory” and where the Legal Aid lawyer proves incompetent or for any other
reason incapable of carrying out an adequate defence, the authorities should intervene. (Article
v Italy).

33.Interpretation and translation. Article 6 (3) provides that anyone charged with a
criminal offence has the right, inter alia, “to be informed propetly in a language which he
understands and in detail, of the nature and cause of the accusation against him ” and “To
have the free assistance of an interpreter if he cannot understand or speak the language used in
court.”

34.A decision of the European Court of Human Rights (Kamasinski v Austria) related
specifically to the provision of coutt interpretation services. It emphasises that all written
documents, including statements of evidence, necessary to the defendant in putting his case
adequately before the court should be translated. It also states that the provision of an
mnterpreter alone is not enough. Those providing the service are responsible for the standard
and competence of the interpreter. It is now ten years since that decision was delivered. The
standards that it demands are ignored throughout the Union save in the “best practice”
countries. We have yet to be consulted in a case in France or Spain where the stipulations as to
translation of documents have been observed.
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Mediterranean

35.We are particularly concerned that in countries bordering the Mediterranean (Greece,
Italy, Portugal and Spain) the provision of competent state financed lawyers and appropriate
interpretation services to citizens in serious trouble with the law would appear to be the
exception rather than the rule.

36.State funded legal representation. The main continuously funded project of the trust
has been a closely intetlinked data bank and Europeanisation project designed to locate
competent ctiminal lawyers with languages throughout the European Union. By March 1998, a
correspondent and tepresentative network of 600 lawyers had been achieved with some
presence in every countty of the Union. Much general information has been gained on Legal
Aid systems from the specially designed questionnaire employed. In Northern European
countties such as U.K and Germany those who have a dedicated Legal Aid practice are in the
majority (70% and 67% respectively). In the Mediterranean countries this is unknown for
expetienced lawyers. In these states Legal Aid rates of pay are so low, if available, that only
inexperienced lawyers will conduct cases.

37 Interpretation and translation Our own survey Communication within the ILegal
Process, a report on intetpreting and translation in the courts of Europe, sets out the findings
of an 18-month survey across 5 representative countries of the European Union. The survey
was requited to establish how communication is handled by the courts and investigating
authorities when one or more parties are not native speakers. The guiding principle was the
degree of access to justice without discrimination against non-native citizens. The general
results were more disturbing than anticipated. Pay for interpreters working in the highly
specialised arena of the couttroom is, in general so low that only the very dedicated or the
untrained will present themselves for work. In Mediterranean countries appropriate training
courses for legal interpreters are non-existent.

The Need for an effective charter

38.The European Legal Space is a creature of the successive treaties Rome, Maastricht and
Amsterdam that have created the present parameters of the European Union. As such it is
subject to the built in limitations of those treaties, the principles of sovereignty and subsidiarity
as expounded through the treaties and the various European Councils.

39.We would argue that fundamental freedoms and human rights are not subject to these
constraints and indeed the measures required to ensure that the citizen has adequate protection
against abuse cannot be formulated within them. The abusers of fundamental rights are, in
general, public servants of the sovereign national state utilising powers entrusted to them. It is
surely for this reason that the appropriate international instruments of human rights and
fundamental freedoms, once ratified. carry supranational authority and have embodied within
their systems international tribunals to adjudicate on what is essentially state misconduct against
individuals.

40.0ne of the essential questions for the Community is whether the local current standards
and enforcement system in the fields of fundamental rights are adequate not only for the
immediate present but for the foreseeable future. In other words does the European
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Convention of Human Rights and the machinery provided by the European Court of Human
Rights provide effective protection to the citizen in general “best practice” terms within the
Union? We have already illustrated in some detail the variable geometry of national standards in
the fundamental rights to legal representation and interpretation and it is clear that the
European Convention of Human Rights does not represent an adequate standard for the
Union.

41.Further, the question of equality before the law for citizens within the Union cannot
essentially be tackled without some sort of declaration coupled with an enforcement procedure
and this too is argues for the need for an effective Charter.

42.By 2010, we are likely to increase the membership of the Union by 12 nation states
mainly from Central and Eastern Europe. The trusts casework experience of a number of these
nations demonstrates virtual non recognition of fundamental rights to justice in most of these
nations court systems. They are all members of the European Council and subject to the
jutisdiction of the European Court of Human Rights. We cannot foresee improvement within a
generation unless the citizens of these states have an unfettered right to make direct appeal to a
new effective system under the Charter.

Some essential Characteristics of an effective Charter

43.We have already remarked that the trust is essentially a practitioners organisation and
would not presume to give evidence outside its sphere of competence. It is not for us to give
advice on the clauses or indeed the wording of the proposed charter. Our concern is with the
practical effectiveness of the Charter and its enforcement mechanism in ensuring that the
citizens fundamental rights are protected

The Charter as a development in international law .

44.We consider it important that the Charter be considered as the latest in a line of
international instruments giving ever more detailed protection to the citizen involved in the
determination of criminal accusations against him from investigation to completion of the trial
process. We illustrate this by way of the provisions in international instruments for the
protection of the citizen in the process of arrest and detention. A similar exercise, with the
same result, could be performed for the trial process

45.The Universal Declaration of Human Rights. The Universal Declaration of Human
Rights came into force in 1948. One of the foundation documents of the United Nations, it is
considered generally applicable to the conduct of all nation states. It contains articles on arrest,
detention and fair trial. Article 9 states “No one shall be subjected to arbitrary atrest or
detention.”

46.The International Covenant On Civil and Political Rights Adopted by UN general
assembly 1966 and came into force 1976. This covenant is a formal legal agreement which
tecognises in more detail the fundamental rights and freedoms set out in the Universal
Declaration of Human rights. For example the provisions on arrest and detention. Article 9.1
No one shall be deprived of his liberty except on such grounds and in accordance with such
procedures as are established by law. Article 9.2 Anyone who is arrested shall be informed, at
the time of arrest, of the reasons for his arrest and shall be promptly informed of any charges
against him. Article 9.3 Anyone arrested or detained on a ctiminal charge shall be brought
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promptly before a judge or other officer authorised by law to exercise judicial power and shall
be entitled to trial within a reasonable time or to release. It shall not be the general rule that
persons awaiting trial shall be detained in custody, but release may be subject to guarantees to
appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for
execution of the judgement. Article 9.4 Anyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings before a court, in order that that court may
decide without delay on the lawfulness of his detention and order his release if the detention is
not lawful.

47.The Principles for the Protection of all Persons Under Any Form of Detection or
Imprisonment. This U.N resolution has already been referred to (paragraph 12) These
principles go into far more detail on protection than the ICCPR. e.g. Principle 12 gives detailed
requitements for recording the citcumstances of arrest , consequent detention and the duty to
communicate these records in writing to the arrested citizen and his legal representative.

48.Similar protective codes covering the same ground have been adopted on a national level
within the Union. The Criminal Evidence Act in England and Wales has its equivalent in other
“Best Practice” countties.

The relationship between Charter and Convention

49.We would assert that possible conflict between rights to apply to Luxembourg (Charter)
and Strasbourg (Convention) are more apparent than real. It is not generally realised that
coterminous Jurisdictions already exist in states of the European Union and the aggrieved
accused has the choice between pursuing his remedies in Strasbourg or in Geneva under the
provisions of the ICCPR before the UN commission for Human Rights.

50.The citizen is on election and confined to pursuing his remedies in only one of the fora.
We would assume that such rules would also apply to the Charter.

Enforcing Rights under the Charter

51.Without effective mechanisms for adjudicating citizens grievances and supplying
appropriate remedies the charter will become a mere declaration of moral principle. The
European Court of Human Rights has now been in existence for 45 years and provides useful
guidance to those considering the characteristics requited by the machinery of court
adjudication and enforcement of rights granted under the Charter. Problems that have not been
solved by the ECHR that require attention include the following:

52 Initiating proceedings. In “Best Practice” countties abuse of fundamental freedoms
are almost invariably resolved in domestic courts and within their appellate structures.
However outside this group such problems cannot be safely left to the domestic structures.
E.g. We have had several cases in France where persons who at worst might have been
involved as minor soft drug couriers were held incommunicado from their spouses and
nearest family for several months (in one case 15 months) despite appeals and contrary to
the conventions on family life. In candidate nations such as Bulgatia abuse of basic rights to
fair trial are commonplace for native and foreigner alike and the appellate system does not
assist.
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53.Further, the obligation to exhaust all domestic remedies before cases can be
considered by the European Court of Human Rights, whilst administratively convenient,
has often caused intolerable delay to the victimised and added unnecessary months and
years of imprisonment. For example, the recent case of Venables and Thompson v The
United Kingdom was adjudicated upon eight years after the original incident and some
seven years after the original trial

54.1t is for these reasons that citizen must be allowed direct access to the court (which
we assume to be the European Court of Justice) provided he has shown a suitable prima
facie case and he is short of an effective remedy. There will be a need for a filter to prevent
frivolous or vexatious cases clogging up the court procedure. One solution to give effective
remedies at national level might be to create a special court to consider complaints by
aggrieved citizens under the Charter but this is dependent on the willingness of the nation
state concerned to incorporate the Charter as part of national law. Since the European
Court of Justice has to cope with these ptoblems anyway it is again worth building on

experience.

Powers of the court

55.Injunctive relief. A suitable fast track procedure must be available for appropriate cases
of urgency. Decisions made by the ECHR on such topics as trial delay and provisional liberty
do not provide effective relief for the individual concerned.

56.Declaratory powers. In cases which may require changes of law enforcement or trial
procedure, whether in a particular state, a number of states or throughout the Union, a
mechanism should be formulated for the monitoring of such changes with penalties for non
compliance; presumably via an appropriate European institution. This is of course an
automatic consequence of decisions by the European Coutt of Justice.

The aftermath of the decision in Kamasinski v Austria (Paragraph. 33) may be considered
typical of the state of affairs under the European Convention. As a result of the case, which
should have promoted rapid and effective changes in legal interpretation and translation
procedures and practice throughout Europe, the effect was limited. Austria took steps to
comply with the ruling. The Nethetlands took steps to investigate whether changes in their
practice were required. Certain northern European countries were already complying with the
standards. The great majority of Council memberts have not complied.

EQUALITY BEFORE THE LAW

57.We have already stated that the Charter requires a declaration that all sojourners must be
treated as equal before the law in national legal systems. Such a declaration will have the effect
of the outlawing of discriminatory practices. Some examples of cutrent disctiminatory practices
brought to our attention are:-

eRefusal of provisional liberty on the grounds of “lack of community ties” where the
citizen is arrested outside his own counttry.
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elnadequate interpretation or translation facilities handicapping those who are not
familiar with the native language.

oTrials in absentia of citizens from other Union countties.
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CONCLUSIONS

The need for a Charter

1. For the past 45 Years. There has been a consensus that Europe needs a “charter” of
fundamental rights together with adjudication and enforcement mechanisms. The European
Convention of Human Rights and its mechanisms is the current response to this demand. What
we attempt to demonstrate in our evidence is that in relation to the administration of Justice it
is wholly inadequate.

2.We have considered at some length (paragraphs 28-37) the current standards set by the
European Convention of Human Rights to two vital fundamental rights: that of effective legal
advice and representation for the indigent and the provision of interpretation and translation
setvices to the accused and coutt. It is clear that the standards set by the ECHR in these fields
ate obsolescent. Crucially, (Patagraph17) there is as yet no general standard that the majority of
the states of the Union, including the United Kingdom, consider adequate for their own
citizens within their own geographical boundaties: it is to the Charter that one must look for
the cteation of such a standard. The Union has a pressing need for a modern and effective
Charter.

3.Further,(Paragraph41) the question of equality before the law for citizens within the
Union cannot essentially be tackled without some sort of declaration coupled with an
enforcement procedure and this too is argues for the need for an effective Charter.

4.We believe that subsidiarity and sovereignty have no role to play in the scope and
application of fundamental individual rights. Indeed they are restricting factors. “Subsidiarity” is
for example perhaps the rationale behind the requirement that applicants to the European
Court of Human Rights must have exhausted all local remedies as a precondition for their
application: it weakens the effectiveness of the court (Paragraph 53). “Sovereignty” is the classic
defence of governments throughout the ages against any outside interference with
governmental abuse of the fundamental rights of their own natives.

The status of the Charter

5.Unless the Charter has substantive legal effect many citizens will not enjoy the
fundamental freedoms to the standard they expect in their native lands when they travel to
other parts of the Union.

6.We consider that the Charter requires a separate Treaty of equivalent status to the ECHR
and ICCPR.. We have discussed (Paragraphs 38,39) the limitations imposed by the fundamental
Treaties of the Union not least the principles of sovereignty and subsidiarity as expounded
through the Treaties and the various European Councils. Again, we would argue that
fundamental freedoms and human rights are not subject to these constraints and indeed the
measures required to ensure that the citizen has adequate protection against abuse cannot be
formulated within them.

7.We have discussed the shortcomings of current mechanisms of enforcement under
ECHR and the Court of Human Rights Justice (Paragraphs 52-56.). The “Charter court” must
be of necessity the Court of Justice. We consider the arguments for individual direct access to
the courts to be compelling (paragraphs 52-54). We would hope that the incorporation of
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Charter provisions within National legal systems would follow the precedent set by the pattern
of incorporation of the European Convention of Human Rights and thereby take some of the
burden off the Court of Justice. Indeed we have made a suggestion that special National courts
might be considered (Paragraph 54). We see no real conflict or concern with coterminous
jurisdiction with the Eutopean Court of Human Rights at Strasbourg (Paragraph 49,50).

The scope of the Charter

8.The Charter should impose obligations on all national governments and European
institutions. .The fundamental freedoms with regard to due process should apply to all
sojourners (citizens, immigrants and visitors alike). We should emphasise here that whilst one
recognises thete will be sections of the Charter that only apply to rights of citizens (freedom of
movement, residence and rights to wotk) the rights to Fair Trial cannot be so confined. We are
unaware of anywhere in the civilised world where a two tier system of criminal justice is
countenanced (Paragraph 14.)

The content of the Charter.

9.The trust is a practitioners organisation utilising international treaty law in the specialist
sector of the administration of criminal justice. Our observations should be considered as
directly applicable to our sphere of competence, though they may have more general
implications for the content of the new Charter and its enforcement machinery.

10.Howevet, with regard to “Due Process” problems and on examination of the Cologne
Councils catalogue of detivative soutces, we would argue that it is from the “rights derived
from the constitutional traditions of the (Best Practice) member states” that the provisions of
the Treaty we consider desirable can be evolved.

11.Having particular regard to the stasis in development of standards under the ECHR and
the enormous practical difficulties of modernisation through protocol we would particularly
encourage the concept of the charter as a living document with sufficient flexibility to change
with the times.

12.A possible model for this approach in the field of due process would be the
incorporation of a code of principles and conduct similar in kind to the U.N 1988 resolution on
principles for the protection of all persons under any form of detection or imprisonment. Some
States already have such codes in whole or in part, including the United kingdom.

13. Advancing standards in the development of state funded legal representation and
professional standards in legal interpretation and translation as well as such technological
developments as mechanical recording of law enforcement interviewing and evidence by close
circuit television could then be incorporated as they arise.

Stephen Jakobi, January 2000.
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