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- Preparation of the next Accession Conference at Deputy level with
Hungary
= Chapter 1 : Free Movement of Goods

1. With a view to preparing the above-mentioned Accession Conference, the Enlargement Group

has reached agreement on a draft European Union common position on Free Movement of

Goods.

2. In this light, and in line with the internal arrangements for the negotiations (doc. 5361/00), the

Permanent Representatives Committee is invited to define the common position as set out in the

Annex.

Following agreement by the Permanent Representatives Committee, the EU common
position will be made available to Hungary before the next meeting of the Accession
Conference at Deputy level.
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ANNEX

CONFERENCE ON ACCESSION
TO THE EUROPEAN UNION

- HUNGARY -

DRAFT

EUROPEAN UNION COMMON POSITION
(Replaces doc. 20163/99 CONF-H 30/99)

Chapter 1 : Free movement of goods

This position of the European Union is based on its general position for the Accession Conference
with Hungary (CONF-H 2/98) and is subject to the negotiating principles endorsed by the Accession
Conference (CONF-H 6/98), in particular:

"- any view expressed by either party on a chapter of the negotiations will in no way prejudge the
position which may be taken on other chapters;

  - agreements - even partial - reached during the course of the negotiations on chapters to be
examined successively may not be considered as final until an overall agreement has been
established".

The EU underlines the importance for Hungary of compliance with the Association Agreement as
well as the Accession Partnership which constitute basic elements of the enhanced pre-accession
strategy. The EU encourages Hungary to continue the process of alignment with the "acquis" and its
effective implementation.

The EU notes that Hungary, in its position (doc. CONF-H 4/99), accepts the "acquis" under chapter
1 as in force on 1 March 1998, and that Hungary declares that it will be able to implement it by 1
January 2002, with the exceptions of a request for a transitional period in the pharmaceutical sector
and for confirmation that it can maintain national legislation permitting the use of vegetable fats in
chocolate products.

The EU recalls its general negotiating position that transitional measures are exceptional, limited in
time and scope, and accompanied by a plan with clearly defined stages for the application of the
"acquis". They must not involve amendments to the rules or policies of the Union, disrupt their
proper functioning, or lead to significant distortions of competition.
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The EU recalls that the principle of free movement of goods is one of the cornerstones of the single
market.  For a proper functioning from the date of accession, timely and complete transposition and
implementation of the “acquis” in this field will be required.  This will allow enterprises, consumers
and the institutions concerned to adapt in good time to the new framework, thus averting the risk of
sudden economic or administrative difficulties upon accession.  The transformation of the
Hungarian legal system in this area, especially where it is based on technical regulations referring to
obligatory
standards, into a system where binding technical regulations are distinct from voluntary standards
implies a basic change of the legislative approach.  In addition, the related shift from mandatory
certification to the conformity assessment system applying in the EU requires a different
institutional infrastructure.  This implies that a strong, well equipped administration needs to be
built up in order to ensure application and enforcement.  Implementation plans should specify the
planned institutional reforms with timetables for ensuring this.  Upon accession, this infrastructure
should have an equivalent level of competence to that operating in the Community.  Hungary now
has a clear understanding of the principles and legislation covered by EC directives on products and
has started with the necessary adaptation of its existing legal and institutional system.  However, the
EU is of the opinion that continuing serious efforts are required to transpose and implement the
“acquis” as far as possible prior to accession, as foreseen both in the Europe Agreement and the
national programme for the adoption of the “acquis”.

The EU welcomes the additional information provided by Hungary in its supplementary information
to its negotiating position (doc. CONF-H 45/99 of 18 October 1999).

It also notes that this additional information does not modify Hungary's aforementioned position on
"acquis" acceptance, except for one point: Directive 93/7/EC on the return of cultural goods
unlawfully removed from the territory of a Member State and Council Regulation 3911/92/EC on
the export of cultural goods.

Nevertheless, the EU would like to make the following remarks thereto:

Standardisation, Principles of the New and Global Approach

The EU notes that, within one year, Hungary increased the implementation rate of European
standards from 35% to 45 % overall, and to 76% for European harmonised standards in the areas of
New Approach Directives. The EU encourages Hungary to continue its efforts to accelerate the
process of transposing European standards and invites it to keep the Conference informed about the
steps undertaken in this respect.

It also notes that Hungary created the legal base allowing the country to allocate the necessary
financial resources and to review certain legal aspects of copyright protection for the adoption of
European standards, clearing the way for Hungary to reach the rate of adoption of European
standards necessary for membership in CEN/CENELEC (80%) which it intends to be ready to join
by the end of 2000.
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The EU welcomes the progress achieved by Hungary in the area of conformity assessment bodies. It
notes that Hungary adopted a Government Decree which authorises each Ministry to designate
notified bodies for testing, inspecting and certifying the conformity of industrial products in its area
of competence. The EU also notes that the Ministry of Economic Affairs, the Ministry of Transport,
Telecommunication and Water Management and the Ministry of Health took already advantage of
this possibility which enable them to designate the relevant conformity assessment bodies in the
context of the New Approach Directives.

As to market surveillance authorities, the EU notes that the information submitted is of rather
general nature. Market surveillance aspects are covered, as Hungary indicated in its supplementary
information, in the chapter "Consumers and Health Protection". The EU however reiterates its
request that Hungary transmit its plans for the relevant market surveillance authorities in the
specific areas covered by the New Approach directives.

Concerning legal metrology, the EU notes that Hungary will only transpose those directives which
are due to remain in force in 2001, i.e. Directives 71/317/EEC, 71/347/EEC, 71/349/EEC,
76/365/EEC, 86/217/EEC and that these directives will be transposed by the end of 1999 and 2000,
respectively. The EU therefore takes note that Hungary will not transpose the technical requirements
of those present (optional) directives, which will be replaced by the future directive on measuring
instruments.  The EU recalls the principle that Member States must not hinder the free circulation of
goods produced in conformity with the optional directives and invites Hungary to confirm that it
will apply this principle.  The EU notes that Hungary has already transposed the binding New
Approach directives on non-automatic weighing instruments and on units of measurements.

The EU notes that Hungary has transposed the EU legislation concerning medical devices for
human use by a decree which will enter into force in April 2000. It also notes that the directive on
medical devices for veterinary use will be transposed in 2000.

The EU also notes that Hungarian legislation on cosmetics already reaches an important level of
harmonisation and that Hungary plans to achieve full alignment by the end of 2001.

As to the foodstuffs sector, and in particular the application of directive 73/241/EEC on cocoa and
chocolate products, the EU recalls what it had indicated in its Common Position (doc. CONF-H
30/99 of 16 June 1999), namely that "Hungary could maintain its national legislation, which was in
place at the time of the entry into force of the above directive, authorising the use of vegetable fats
other than cocoa butter in chocolate products up to 3%." Following Hungary's information that its
legislation was not in place at the time of entry into force of directive 73/241/EEC, the EU considers
that Hungary's request to maintain its legislation is not compatible with the existing "acquis".
However, the EU considers that this request could be accepted in the light of the new "acquis"
which should result from the modification of directive 73/241/EEC, and which should grant the
possibility of authorising the use of certain specified vegetable fats other than cocoa butter up to
5%, provided that Hungary's legislation is fully compatible with such "acquis" upon accession.
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Regarding pharmaceuticals, the EU notes the detailed description of the legislative situation
presented by Hungary in its supplementary information. It also notes that the framework law on
Medicinal Products for Human Use entered into force on 1 January 1999. It also notes that a number
of implementing rules, transposing different EU directives, are under preparation. However, the EU
reiterates its invitation to Hungary to present to the Conference its strategy with regard to the
renewal of existing marketing authorisations and the associated timetable.

With regard to  article 4.8.a) iii) of Directive 65/65/EC (as amended by Directive 87/21/EEC),  the
EU reiterates that it cannot accept the Hungarian request for a transitional period of 5 years after
accession for the application of the data protection period in the marketing authorisations of generic
medicinal products in that it would undermine legitimate industrial property rights. In this context, 
the EU underlines the  link  with the chapter covering Industrial Property rights (Chapter 5 -
Company Law).

The EU notes Hungary's observation that its legislation and procedures are largely in compliance
with Directive 89/105/EEC on the transparency of measures regulating the prices of medicinal
products for human use and their inclusion in the scope of national health insurance systems and
that full harmonisation will be achieved successively before the date of accession. Concerned about
the speed of progress in this field and the lack of detailed information, the EU, though, reiterates its
request to Hungary to present the different steps it plans to undertake to reach full harmonisation,
accompanied by a calendar.

The EU welcomes the extensive information transmitted by Hungary concerning the authorities
responsible for the implementation of the "acquis" in the sector of drug precursors and arms and
ammunition.  It also notes the way in which the country intends to ensure their co-operation with the
customs authorities.

Non-harmonised Areas

The EU notes that Hungary has started an internal screening of its domestic legislation and is ready
to abolish at the latest by the date of accession any provision of its law that would be contrary to
Articles 28 to 31 of the EC Treaty. The EU recalls that Hungary has to abolish all legislative,
administrative and any other measures which prevent de jure or de facto the free movement of
goods and would be contrary to Articles 28 to 31 of the EC treaty by the date of accession.

The EU invites Hungary to provide additional information in the framework of the Europe
Agreement:

- following the results of the screening of Hungary's legislation, on any possible modification to
the list of prohibitions and restrictions which may be justified within the meaning of article 30
EC; 

- on whether the introduction of mutual recognition clauses is envisaged and the way it intends
in practice to apply the principle of mutual recognition in non-harmonised areas,  including a
detailed timetable;
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- on the Consumer Protection Act CLV of 1997 in the light of  Council Regulation 3911/92/EC,
in particular on whether goods or services being the object of an examination (which might
last up to a month) are immobilised or blocked during that period.

The EU welcomes Hungary's confirmation that Hungary is in a position to apply upon accession
Directive 93/7/EC on the return of cultural goods unlawfully removed from the territory of a
Member State and Council Regulation 3911/92/EC on the export of cultural goods.

Public procurement

The EC welcomes the adoption of the amendment (Act LX of 15 June 1999) to the Public
Procurement Act which further approximates the Hungarian legislation with the acquis in the field
of public procurement.

The EU takes note of Hungary’s decision to reach full alignment of its public procurement
legislation with the acquis with the elaboration in the year 2000 of a new Act on public
procurement. The EU takes note that the forthcoming act will repeal existing preferential rules and
invites Hungary to clarify when the national preference clauses will in effect be abolished.

In this regard, the EU recalls that by the time of accession full alignment with the acquis must be
reached.  To ensure this, the EU underlines the need to abolish as soon as possible any
discriminatory practices and domestic preference clauses.

The EU recalls that the general principles of the Treaty also apply to procurement below the
thresholds established in the Directives.

*   *   *

The EU will continue to monitor progress in the adoption and implementation of the "acquis"
throughout the negotiations. Special attention will be dedicated to the monitoring of the capacity of
Hungary to enforce and apply the legislation. A final assessment of the conformity of Hungary’s
legislation and policies with the "acquis" and its implementation can only be made at a later stage of
the negotiations. Particular consideration needs to be given to the links with other negotiating
chapters, such as Company Law, Agriculture, Industrial Policy, Telecommunications, Environment,
Consumer Protection, Customs Union and External Relations. In addition to all the information the
EU may require for the negotiations on this chapter and which are to be provided to the Conference,
the EU invites Hungary to provide detailed written information regularly to the Association Council
on progress in the implementation of the "acquis".

In view of the above considerations, the Conference will have to return to this chapter at an
appropriate moment. 

Furthermore, the EU recalls that there may be new "acquis" between 1 March 1998 and the
conclusion of the negotiations.

                                                 


