COUNCIL OF Brussels, 28 January 2000

THE EUROPEAN UNION
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"I'" ITEM NOTE

from : Enlargement Group

on: 25 January 2000

to : Permanent Representatives Committee

Subject : ENLARGEMENT

- Preparation of the next Accession Conference at Deputy level with
Poland

= Chapter 6: Competition Policy

1.  With a view to preparing the above-mentioned Accession Conference, the Enlargement Group

has reached agreement on a draft European Union common position on Competition Policy.

2. In this light, and in line with the internal arrangements for the negotiations (doc. 5361/00), the
Permanent Representatives Committee is invited to define the common position as set out in the

Annex.

Following agreement by the Permanent Representatives Committee, the EU common
position will be made available to Poland before the next meeting of the Accession
Conference at Deputy level.
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ANNEX

CONFERENCE ON ACCESSION
TO THE EUROPEAN UNION
- POLAND -

DRAFT

EUROPEAN UNION COMMON POSITION
(Replaces doc. 20117/99 CONF-PL 18/99)

Chapter 6: Competition Policy

This position of the European Union is based on its general position for the Accession Conference
with Poland (CONF-PL 2/98), and is subject to the negotiating principles endorsed by the Accession
Conference (CONF-PL 6/98), in particular:

"- any view expressed by either party on a chapter of the negotiations will in no way prejudge the
position which may be taken on other chapters;

- agreements - even partial - reached during the course of the negotiations on chapters to be
examined successively may not be considered as final until an overall agreement has been
established".

The EU underlines the importance for Poland of compliance with the Association Agreement as
well as the Accession Partnership, which constitute basic elements of the enhanced pre-accession
strategy. The EU encourages Poland to accelerate the process of alignment with the "acquis" and its
effective implementation.

The EU notes that Poland accepts the "acquis" and declares that it will be able to implement it by
the time of accession, subject to a number of requests for transitional and special arrangements in
the field of State aid.

As an overall response to Poland's requests for transitional arrangements, the EU recalls its general
negotiating position that transitional measures are exceptional, limited in time and scope, and
accompanied by a plan with clearly defined stages for the application of the "acquis". They must not
involve amendments to the rules or policies of the Union, disrupt their proper functioning, or lead to
significant distortions of competition.
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The EU underlines the particular importance of the "acquis" under chapter 6 for the proper
functioning of the internal market, including the creation of a level playing field for investment. The
significance of the "acquis" is such that Poland has undertaken, under the Europe Agreement, to
comply with the Community rules on competition. Thus, while welcoming Poland's statement that it
accepts the "acquis" and will apply it as from the accession, subject to requests for transitional
periods, the EU underlines that the "acquis" under chapter 6, in accordance with the Europe
Agreement, has to be applied by Poland already now. In this context, the EU also underlines the
importance of reinforcing the administrative capacity for effective implementation and enforcement
of the "acquis". Therefore, the EU will conduct a general assessment of whether Poland has set up
effective structures to enforce and apply the relevant substantive rules of the Community
competition "acquis". Moreover, the full and immediate application of the "acquis" is also necessary
in order to adapt companies well before the date of accession to be able to withstand the competitive
pressures of the internal market resulting from the full and direct application of the competition
"acquis" upon accession. It is inconceivable that the Polish economy would be able to support the
switching from one day to the next to the full and correct application of the "acquis".

The EU furthermore underlines the importance it attaches to the issue of transparency, particularly
in the field of State aid, where, under the Europe Agreement, "each party shall ensure transparency
in the area of public aid, inter alia by reporting annually to the other party on the total amount and
the distribution of the aid given and by providing, upon request, information on aid schemes."

The EU appreciates the supplementary written information provided by Poland (CONF-PL 43/99).
Nevertheless, the EU wishes to make the following remarks in response thereto.

General

The EU notes that Poland now declares its willingness to enact and implement the Community
competition "acquis" before accession. The EU is, however, concerned by the indicated factual
("where it may be possible") or timely ("as soon as possible") obstacles for the full implementation
of the "acquis" which may have an impact on the evaluation of Poland’s readiness for accession.

The EU underlines the importance it attaches to the implementation of the Europe Agreement and
insists on an accelerated implementation of the "acquis", thus ensuring a reasonable test period
before accession.
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Anti-trust

The EU welcomes Poland's confirmation that it will not ask for any derogation or transitional
arrangement in this area.

The EU notes that Poland considers that the Polish anti-trust rules, particularly after the entry into
force of the recent amendments to the Law on Counteracting Monopolistic Practices, would satisfy
to a large extent the requirements of the approximation of laws, as the Polish law incorporates the
most important principles of the relevant EU law in this field, as well as secondary legislation.

State aid

The EU regrets that the adoption of the draft law on the conditions for admissibility and on
monitoring public aid granted to entrepreneurs by the Parliament has been delayed. The EU
underlines the importance of making the control of State aid through the law and the implementing
regulations effective without delay. At the same time, however, the EU notes that the law in its
present form would not establish a full and effective State aid control framework, as the current
draft excludes control of existing aid and of aid below a threshold of EURO 1 million. The EU
urges Poland to address these important shortcomings before the draft is adopted.

With regard to the State aid Monitoring Authority, the EU welcomes the elaboration of procedural
rules for the State aid Monitoring Authority. At the same time, the EU invites Poland to outline
what level of resources it considers sufficient to enable the State Aid Monitoring Authority to carry
out a proper monitoring of State aid and to provide a timetable for making such resources available.

With regard to transparency, the EU welcomes Poland's recent State aid report. At the same time,
the EU invites Poland to provide information and a precise time-table on further measures to be
taken for ensuring full transparency by establishing a comprehensive State aid inventory, and by
ensuring that all relevant information from the inventory is included in the annual State aid reports.

The EU welcomes the fact that preparations for establishing the regional aid maps are well
advanced in Poland and notes that work on the delimitation of assisted areas and the setting of the
maximum aid ceilings therein can begin. In this context, it is however recalled that the regional aid
maps have to be adopted by the Association Committee after joint evaluation by the Polish State aid
monitoring authority and the EU Commission.
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With regard to Poland's request for a transition period until the end of 2017 allowing (for enterprises
active in the existing Special Economic Zones) operational and export aid, exemptions from the
principle of cumulation of aid, aid ceilings and restrictions ensuing from principles for granting aid
to the motor vehicles sector, the EU reiterates its position that the law establishing the Special
Economic Zones was in violation of Poland's obligations under the Europe Agreement at its
adoption. Consequently, the EU invites Poland to take immediate action to bring the situation into
line with Poland's obligations under the Europe Agreement.

The EU notes that Poland requests to benefit from a "special treatment", i.e. that assessment of aid
schemes should be done considering the fact that in view of its economic transition level, Poland
should not be subject to treatment equal to Member States. The EU is of the opinion that Poland's
entry into the Single Market cannot be reconciled with its request "not to be subject to treatment
equal to Member States". The EU underlines in this context that after the pre-accession instruments
the existing Community State aid rules allow to take account of the level of economic development
of the regions, and are geared to address economic and social difficulties.

With regard to the areas for which "special treatment" is asked, namely:

(1)  State aid for environmental protection;
(i1)  State aid for rescuing and restructuring undertakings in difficulty;
(i11)) National regional aid,

the EU considers that, with regard to (i), the existing Community guidelines on aid to environmental
protection provide sufficient possibilities to grant aid for this purpose. Consequently, the EU invites
Poland to make full use of the possibilities foreseen under the relevant Community "acquis". With
regard to (ii), the circumstances of Poland can be dealt with under the "acquis". Therefore, the EU
invites Poland to make full use of the possibilities foreseen under the relevant Community rules.
With regard to (iii), the EU notes that Poland does not "exclude a need to request permission to use
more flexible measures than what the "acquis" communautaire provides for". The EU reserves its
position and shall assess the situation on the basis of the forthcoming position from Poland.

With regard to State aid to the Polish steel sector, the EU underlines that the necessary discussions
in the context of Poland's pre-accession obligations under the Europe Agreement cannot be
separated from the accession negotiations on the Competition Chapter in so far as the results of such
discussions are an important element to judge on the progress in applying the "acquis".

In this context, the EU notes that the issue of State aid to the Polish steel sector is not covered by the
Polish position and reiterates the invitation to Poland to complete its negotiating position on this
chapter.
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State monopolies of a commercial character

The EU takes note of the information provided by Poland concerning the current rules on state
monopolies in the field of energy. Poland is invited to keep the EU informed on any further
developments.

The EU will continue to monitor the progress in the alignment with and implementation of the
"acquis" throughout the negotiations. A final assessment on the conformity of Poland's legislation
and policies with the "acquis" and its implementation can only be made at a later stage of the
negotiations. Particular consideration needs to be given to the links between the present chapter and
other negotiating chapters such as regional policy, industrial policy, energy, agriculture, taxation and
customs union. In addition to all the information the EU may require for the negotiations on this
chapter and which are to be provided to the Conference, the EU invites Poland to provide regularly
detailed, written information to the Association Council on progress in the alignment with and
implementation of the "acquis".

In view of the above considerations, the Conference will have to return to this chapter at an
appropriate moment.

Furthermore, the EU recalls that there may be new "acquis" between 1 March 1998 and the
conclusion of the negotiations.
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