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1.  Adoption of the agenda

The Committee adopted the agenda as set out in Telex No 879 of 1 March 2000.

2. Examination of the Green Paper on legal aid
5507/00 JUSTCIV 4

The Committee held a discussion on the Green Paper submitted by the Commission, on legal
aid in civil matters. The purpose of the document is to analyse existing obstacles to legal aid

in the European Union Member States.
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The Committee welcomed the communication, which follows on directly from the

conclusions of the Tampere summit."

A number of delegations stressed that they were unable to give a definitive view on the
document since internal coordination was still going on, for instance, concerning the
budgetary impact which might result from any revision of the mutual legal aid system.

The general preliminary conclusions that emerged from the discussion were that delegations:

~  welcomed the idea of drawing up a Community act on legal aid, the scope and content

of which would be studied in depth;

—  thought it advisable to extend the benefit of the legal aid system to third country

nationals habitually resident on the territory of a Member State;

—  drew attention to the link between legal aid and the protection of victims of criminal

offences, a subject to be addressed by the JHA Council on 27 March 2000.

Delegations were asked to send their comments in writing to the Commission by
31 May 2000.

Alternative methods of dispute settlement

- Exchange of views

The Committee continued its discussion on alternative methods of dispute settlement, bearing
in mind the results of the informal meeting of the Ministers for Justice and Home Affairs on
3 and 4 March 2000 in Lisbon. The discussions were based on the note prepared by the

Presidency for that informal meeting (see Annex).

The Italian delegation said it did not have an Italian version of the text.
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It was clear that, as a general rule, delegations considered it appropriate to encourage the use of
alternative methods of settling disputes. Many felt that not only would this overcome the problem
of the congestion of the courts, bearing in mind the proliferation of claims that the courts have to
hear, but there would also be practical advantages in terms of the swifiness and flexibility of
decision-making, which would be based on the parties’ common wishes, and the low costs which

would ensue.

Generally speaking, delegations reiterated their desire to devote attention to conciliation and

mediation, and to leave aside aspects relating to arbitration.

Several delegations suggested focusing on the establishment of guiding principles which would
provide guarantees, in each of the Member States, regarding the alternative settlement of disputes.
This solution would help to encourage coordination of the setting up or operation of alternative
methods of settling disputes, and would provide the necessary credibility in the operation of those

procedures.

If this course were adopted, only after these general principles had been defined would the issue of

the recognition and enforcement of decisions need to be examined.

One or other delegation stressed the advantage also of facilitating access to justice for those who

wished to benefit from alternative methods of settling disputes.

With regard to the areas on which action should be taken, the views expressed differed. Several
delegations favoured an overall approach, covering all civil and commercial matters whereas, other
delegations would prefer an approach enabling them to begin work in certain specific areas such as

consumer policy.
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Bearing in mind these constructive discussions, the Committee:

—  feltit would be useful to draw up a list of discussions held or under way on alternative

methods of settling disputes;

- agreed to carry out a study on alternative methods of settling disputes which existed at
national level: the Presidency did not rule out the possibility of submitting a draft

questionnaire at the Committee’s next meeting;

—  noted that the Presidency intended to submit to the Committee, at its next meeting,

some possible approaches to the alternative settlement of disputes.

4.  Preparation for the Special Commission on General Affairs and Policy of the Hague
Conference (8 to 12 May 2000)

(a) Letter from the US authorities to the Hague Conference

The Committee expressed deep concern about the position taken by the United States in the
letter addressed by Mr Kovar to the Secretary-General of the Hague Conference concerning
work on the preparation of the Hague Convention on jurisdiction and the enforcement of
foreign judgments in civil and commercial matters. In particular, delegations felt that the tone
of the letter and the arguments in it were out of all proportion. Furthermore, it had been sent
at an inappropriate juncture, just before the diplomatic Conference, postponing indefinitely

the possibility of concluding the World Convention.

Several delegations stressed that the Convention, which had demanded a great deal of work
since the beginning of the 90s, would be a useful instrument in improving judicial cooperation
at world level. The development of electronic commerce would be an additional reason for
establishing such an instrument. It would therefore seem advisable to continue the work with

a view to completing it by the deadlines already envisaged.
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In this context, several delegations referred to the need to take a number of steps, namely:

!

to send a joint, strongly-worded reply to Mr Kovar’s letter;

to point out at the Conference meeting on general questions in May 2000 the difficulties
which would arise should the Convention not be drawn up within the deadlines laid down,

since that could delay for several years the definition of rules in this area at world level;

to make it clear to the US authorities that they should submit specific proposals which would

clarify the extent of their difficulties;

to hold informal talks with the US authorities so as to simplify future negotiations in the

context of the Hague Conference.

On that occasion, the French and Italian delegations expressed the hope that the proposal for a

Regulation on Brussels I would be swiftly adopted.

At the close of the discussions, the Committee reached some preliminary conclusions, namely that:

the US should make more specific proposals;

it would be helpful to continue work in the context of the Hague Conference on the draft
World Convention, since there was no possibility of concluding a bilateral agreement between

Europe and the United States;

every effort should be made to meet the 2001 deadline for the drawing up of the future

Convention;

the Presidency intended to submit draft guidelines to be followed at the meeting of the

Special Commission on General Affairs and Policy of the Conference in May.
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(b) Representation during negotiations for the future Hague Convention
6554/00 JUSTCIV 19

The Committee agreed to examine the issue at its next meeting (see 6554/00 JUSTCIV 19).

5.  Outcome of the meeting on electronic commerce within the framework of preparation

for the Hague Convention on international jurisdiction and the effects of foreign

judgments in civil and commercial matters

(Ottawa, 28 February to 1 March 2000)

The Committee noted the outcome of the meeting on electronic commerce referred to above.
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ANNEX

NOTE

to delegations
concerning alternative dispute settlement,
for the informal meeting of Ministers for Justice
in Lisbon on 3 and 4 March 2000

I. INTRODUCTION

The courts all too often at present lack sufficient capacity to deal with the proliferation of litigation
coming before them. As a result, alternative dispute settlement is increasingly playing a part in the
way in which disputes are resolved in Member States in the application of civil law.

The new dimension created by electronic commerce has also to be borne in mind. As already
stipulated in the relevant draft Directive, Member States are to adopt any legislation required for the
proper working of the internal market, so that the operation of such dispute settlement schemes can
be made genuinely and effectively possible in law and in practice.

It is now accepted, moreover, that settling disputes by alternative means may contribute to resolving
them even-handedly, fairly and swiftly. Scope for flexibility and a dose of creative imagination can
also help bring this about.

It is against this background and in the light of the Tampere European Council conclusions and the
provisions of Article 65 of the Treaty that the Presidency would like to launch a policy debate on
alternative dispute settlement.

II. ISSUES AT STAKE

To be sure, the question of alternative dispute settlement quite often arises in connection with
consumers. In the Presidency's view, however, such a system could very well be applied in all

areas of private law, e.g. in litigation arising out of a contract between parties acting in the course of
a trade, business or profession or out of an individual employment contract.

The Presidency can see three different angles from which to approach the matter.
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(a)

(b)

(©)

III.

Access to justice

The first concerns access to justice for those wishing to take advantage of alternative means of
settling disputes.

Such access may, for instance, take the form of establishing easy availability of those
alternative means, particularly as regards disputes. However, such access may involve many
other points, also of importance, such as information on the existence of the relevant
provisions, the cost of making use of them, the language issue or the introduction of codes of
conduct for the purpose.

Guiding principles

The second concerns the safeguards to which any alternative dispute settlement system should
be subject in each of the Member States. One possibility might be to establish a legal
framework across the European Community, laying down some guiding principles. Such an
arrangement would no doubt serve to encourage coordination of the introduction or operation
of alternative methods of dispute settlement.

A Community instrument should, for instance, include principles such as independence and
adversary proceedings.

Recognition and enforcement of decisions

The third involves recognition and enforcement, in a second Member State, of decisions taken
by way of an alternative dispute settlement scheme.

Such a system, as already provided for in the third indent of Article 65(a), will be
fully-fledged once the dispute settlement schemes established in each of the Member States
are sufficiently aligned, in accordance with any guiding principles of the kind suggested in (b)
above.

CONCLUSIONS

The Presidency takes the view that the informal Council meeting in Lisbon might be the appropriate
setting in which to start an open debate on these issues, which are primarily a matter for Ministers
for Justice.

it is the Presidency's intention to continue discussions at the next meeting of the Committee on
Civil Law Matters (General Questions), in the light of what is said at the informal Council meeting.
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