AR
O\

COUNCIL OF Brussels, 6 April 2000 (19.04)
THE EUROPEAN UNION (OR. fr)

7572/00
LIMITE
CIREA 22

OUTCOME OF PROCEEDINGS

of : CIREA meeting of members of the courts and other review bodies dealing with

asylum cases
on: 1 October 1999

1.  Adoption of the agenda

The agenda contained in telex No 3899 of 16 September 1999 was adopted.

The participants briefly introduced themselves and outlined the responsibilities of their

institutions and their activities.

2.  Electronic exchange of information (pilot project)

The representative of the General Secretariat gave an overview of the subject-matter and a

progress report on the ongoing "extranet" project which would link up the capitals for
information to be exchanged securely in CIREA or, more generally, Justice and Home
Affairs. A similar network was also described, namely the European Judicial Network, and it
was stressed that it had been designed on a larger scale (access to more participants and from

more access points, in other words more towns).
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The main features of CIREA's extranet were that it would provide:

—~  information (in the network) on the working party and its participants;
—  aforum for the participants in the same working party;

—  anews stand for delegations to publish their documents;

—  ameetings timetable;

—  all documents necessary for a given meeting;

—  alibrary containing all official documents over one year.

In response to various questions the representative of the General Secretariat added that

the forum was intended for exchange of information between Member States and that a search
tool would be provided in the future: a thesaurus, which would enable the entire text to be
searched. He also stated that the accessible part of the legal database of the European
Judicial Network, which offered a higher degree of confidentiality, was available on the
Council's Internet page (http://ue.eu.int/ejn/index.htm). However, the two networks were not

linked and had to be accessed separately.

The Finnish delegation stated that several Member States wanted to have electronic tools to
improve communication. The European Judicial Network already had contact points in
several Member States. Finland would soon have an internal communications network.

Electronic data exchange seemed bound to become a very worthwhile working tool.
3.  Developing the exchange of information between the review bodies
German/Austrian cooperation today
The German delegation presented the pilot project in which four higher courts in Germany
and one independent body in Austria (Vienna) were involved. Information was gathered in a

database in Wiesbaden and updated daily. The purpose was to create a forum for judges

dealing with asylum accessible via the Internet.
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This database, managed by a private law limited company (Juris GmBH) had two
subdivisions: one contained the texts (rendered anonymous) of rulings from the supreme
courts, and the other gave information on the countries of origin of asylum-seekers.

Moreover, information from an organisation that advised asylum-seekers was also available.

Situation in the Member States

Delegations gave information on how to access judicial information in their respective

countries.

Certain information would be compiled in separate documents at a later stage, such as: the e-
mail addresses of legal databases held by courts, universities, etc.; ways of obtaining copies
of decisions delivered by courts and other appeal bodies; and information on language

versions and fees.

Judicial information in a number of Member States (B/D/F/L/A/S/FIN/UK) was accessible

to some extent.
Databases in Belgium were "personal”. Decisions were accessible, inter alia by legal
journals. Various kinds of case-law were available (in addition to publications by the

CGRA-Office of the Commissioner-General for Refugees and Stateless Persons).

The German delegation stated that mission reports, including CIREA documents, were in

the database and were available.

France had a specialised centre that had information in hard copy form only. There were
three free publications on disputes. A compendium of decisions over the past ten years was

due to be published in early 2000. Files should soon be available on countries of origin.

Luxembourg did not have a database. However, every six months all national jurisprudence
was published on CD-ROM, together with a brochure giving a summary of decisions. This

was scheduled for direct access by the Internet.
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The Austrian delegation noted that despite access via the Internet many issues were still left

unsettled. It emphasised that asylum-seekers were not obliged to present documents.

Information in Finland could be accessed at a national Internet site. This information was

also published in hard copy.

Information was also available at a national Internet site in Sweden. Decisions by the body

that reviewed refugee cases were published in the compendium of case-law.
The United Kingdom delegation stated that an information network had been set up with
government financing and it distributed a document which, among other things, gave the

various existing Internet sites.

In other Member States (DK/EL/NL/P) public access to this information was more

restricted or refused.

Denmark had started putting the texts of rulings and decisions on computer but the system
still relied heavily on paper copies. Fact sheets were available on countries of origin.
Confidential documents were not available to the public. An annual report was published on

selected case-law.

Study missions were carried out regularly in countries of origin and the subsequent reports

were published on the Internet.

The public was not granted access to legal information in Greece. There was an internal

database on asylum.

In the Netherlands the public was refused access to case-law and information on countries of
origin. Compilations did exist but they were reserved for representatives of the legal services

and the courts. There was an information centre for lawyers in The Hague.

A CD-ROM had also been produced of case-law (in Dutch) concerning refugees since 1982:
it was updated every six months or so.
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Case-law existed on computer in Portugal. Only judges could access the databases.
However, jurisprudence was public in that it was published. Information on countries of
origin could not be used in decisions concerning asylum requests without the information

being made available to both parties.

The Presidency reminded the meeting that the question of access to information in

confidential documents was still to be examined.

Public or confidential procedure

After the meeting in Wiesbaden on 17 and 18 June 1999 three delegations (NL/UK/DK) gave

a brief presentation on the subject.

The Netherlands delegation pointed out that the decision on granting asylum was taken by

the State Secretary for Justice. The procedure for processing applications allowed for the
asylum-seeker to give grounds for his application, and for the authorities to require
information on the countries of origin. This information was obtained from general inquiries

and sometimes also focused more on individual cases.

Rules in force since 1 January 1994 provided for a case-by-case appraisal to decide whether
the information gathered had to be kept confidential, which meant that, subject to consent of
the asylum-seeker, the court could end up examining and using documents whose content was
unknown both to the asylum-seeker and his lawyer. Various problems had arisen, in
particular when the asylum-seeker was apprised of this information and contested it. As a
result, a protocol had been drawn up, which had entered into force on 1 September 1999,
stipulating more precisely what the duties of the court were in order to ensure balance

between both parties.

The United Kingdom delegation stressed that procedures were usually followed as openly
as they should be, although the public could potentially be excluded. The Special

Immigration Act 1994 governed cases involving national security.
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The Legislation was still recent. There was therefore uncertainty in cases where the
asylum-seeker stated that he was unable to defend himself if he had no knowledge of
confidential information which the Home Office refused to disclose. One solution was
possible at High Court level where the judge would have to weigh public security interests
against the need to avoid sentencing an innocent party: the judge could disregard the

confidential material, and the government would lose.

The Danish delegation agreed with the United Kingdom's concern for transparency, which in

Denmark was met by issuing monthly information ensuring confidentiality of data.

The delegation added that meetings and decisions by bodies dealing with asylum issues were

not public in Denmark, and that not granting access to information was justified:

— by the nature of the information concerned, which contained personal data on the

asylum-seeker's private life and family, and

—  in the interest of processing files properly, so as to ensure the safety of the
asylum-seeker, who was assured that his statements would remain confidential.
Keeping the information confidential was in the interests of the case and prevented
information from being used by the authorities in the applicant's country of origin that

could be detrimental to his family.

The Danish delegation explained that this procedure complied with Article 6 of the

European Convention on Human Rights and that it preferred to exclude the public from the
outset as this was the only way to avoid confidential information being communicated. It

added that lawyers, interpreters, etc. were bound by professional secrecy.

The Netherlands and United Kingdom delegations stated that it was also possible to ensure
the safety of asylum-seekers in the procedures followed in their countries by examination in
camera, which applicants were able to request at any stage. The Netherlands delegation
added that in this way it was possible to prevent the country of origin from being represented
if this were regarded as dangerous for the asylum-seeker, and, furthermore, that the
Netherlands authorities did not indicate in passports that the holder had applied for asylum.
The United Kingdom delegation emphasised that the documents presented were not public, as

they belonged to the parties.
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The ensuing discussion pinpointed the three types of procedure followed in practice:

—  the Danish procedure, which was the strictest (always in camera),

—  the procedure in the Netherlands, where debates were public but information was kept
confidential;

—  and the UK model, where the public was excluded depending on the case.

The German delegation referred to the procedure followed by its courts and stated that

debates were public for all oral judicial proceedings. In contrast, written material was
available only to the participants. When an asylum application was processed the initial
examination was held excluding the public before an administrative authority. If the decision
was negative and an appeal was lodged the public could then attend the oral proceedings, save

where one of the parties, such as the asylum seeker, needed to be protected.

The ground frequently invoked by asylum-seekers, namely prosecution in their country of
origin as a result of the application, was almost always rejected. In fact, the oral debate
revealed only what the parties agreed to disclose, and reference could be made to the written

text.
Experience in Germany had shown that requests to bar the public from debates were very rare
and occurred when the asylum-seeker wanted to prevent other asylum-seekers from finding

out that he was on the side of the "persecutors".

The Presidency emphasised that Member States needed to cooperate in sending the

information sought.

The Austrian delegation added that only documents of proven provenance could be used,

and that "confidential" reports were sent to the courts upon request. If the courts used these

reports they were forwarded to the parties.
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The German delegation stated that reports from the Ministry of Foreign Affairs were

confidential, but that the courts could refer to them and would then forward them to the
parties concerned. The Juris GmBH database, presented at the start of the meeting, had
solved the problem by offering two separate databases depending on whether the services

producing the document specified that it could be used freely or subject to restrictions.

S.  Preparation of the next meeting and future cooperation

The representative of the future Portuguese Presidency confirmed that the sub group was

scheduled to meet within CIREA during the six-month Portuguese Presidency.

The Commission representative proposed that one meeting be devoted to accelerated

procedures, which was a topic currently under discussion in the Working Party on Asylum.

Several delegations suggested topics for discussion:

—  further discussion on public and confidential procedures (France);

—  appeal procedures, in particular the possibility of shortening deadlines for these
procedures (United Kingdom);

—  deadlines and length of stay of asylum-seekers, effects of a decision suspending

proceedings, etc.; how to deal with similar issues in the appeal courts (Germany).

It was agreed that information on this subject would be sent in to the General Secretariat in

writing.

6. Other business

None.

The Spanish, Irish and Italian delegations were not represented.
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C OF 5,16 May 2000 (18.05)
THE EUROPEAN UNION (OR. fr)
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CORRIGENDUM TO OUTCOME OF PROCEEDINGS

of : CIREA meeting of members of the courts and other review bodies dealing with
asylum cases
on: 1 October 1999

On page 3, the section regarding Belgium should read:

"Databases in Belgium were "personal". Decisions were accessible, inter alia by legal

journals. Various kinds of case-law were available (with the exception of publications by the

CGRA - Office of the Commissioner-General for Refugees and Stateless Persons)."
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