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COUNCIL REGULATION (EC) No 12000 

of 

on the mutual enforcement 

of judgments on rights of access to children 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty establishing the European Community, and in particular Article 61(c) 

and Article 67(1) thereof, 

Having regard to the initiative from the French Republic, 

Having regard to the Opinion of the European Parliament 1, 

Having regard to the Opinion of the Economic and Social Committee 2, 
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Whereas: 

(1) The Member States have set themselves the objective of maintaining and developing the 

Union as an area of freedom, security and justice, in which the free movement of persons is 

assured. To establish such an area gradually the Community is to adopt, among others, the 

measures in the field of judicial cooperation in civil matters needed for the proper functioning 

of the internal market. 

(2) The European Council meeting in Tampere on 15 and 16 October 1999 highlighted the need 

to establish a genuine European judicial area in which, amongst other things, judgments 

relating to rights of access in the case of the children of separated or divorced couples would 

be directly enforceable in the Member States. 

(3) In the event ofthe loosening or the dissolution of matrimonial ties, a child's fundamental right 

to maintain regular contact with both parents must be able to be guaranteed, whatever the 

parents' place of establishment in the Community. 

(4) The proper functioning of the internal market entails the need to improve and simplify the free 

movement of judgments on the subject and the effective cross-border exercise of rights of 

access in the case of the children of couples whose divorce or legal separation has been 

granted in the Community. 

(5) Children of separated couples will not be able to move more freely within the Union until 

judgments relating to them are able to move more freely, which will be brought about by 

mutual recognition of the enforceability of these judgments and a strengthening of 

cooperation mechanisms. 

(6) This is a subject now falling within the ambit of Article 65 of the Treaty . 

(7) In accordance with the principles of subsidiarity and proportionality as set out in Article 5 of 

the Treaty, the objectives of this Regulation cannot be sufficiently achieved by the Member 

States and can therefore be better achieved by the Community. This Regulation does not go 

beyond what is necessary to achieve those objectives. 
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(8) Judgments covered by this Regulation must have been given in proceedings referred to in 

Article 1 (1 )(b) of Council Regulation (EC) No .... 12000 on jurisdiction and the recognition 

and enforcement of judgments in matrimonial matters and in matters of parental responsibility 

for children of both spouses 1 (Brussels II). 

(9) These judgments must also relate to cross-border rights of access to children under 16 years of 

age. 

(10) These judgments are covered by Regulation (EC) No ... .. 12000 (Brussels II), but this 

Regulation departs from the Brussels II Regulation by laying down the principle of mutual 

recognition of the enforceability of the judgments in question. 

(11) To balance the direct enforceability ofthese judgments in all the Member States, there must 

be guarantees safeguarding the interests of both parents and of the child. 

(12) There must be a single procedure enabling enforcement to be suspended in exceptional 

circumstances where it would put the child's interests at serious risk or where there is another 

enforceable judgment which is irreconcilable. In addition, a judgment which has become 

res judicata, declaring grounds for non-recognition or non-enforcement pursuant to 

Regulation (EC) No .... 12000 (Brussels II), will prevent rights of access being enforced. 

(13) The interests of the parent with custody must also be safeguarded. Such parents must be able 

to have a guarantee that the child will return after its stay abroad, which means, firstly, that 

apart from any urgent need to protect the child, the authorities of the Member State where the 

child is staying may not take jurisdiction during the child's stay to amend the foreign 

judgment which is being enforced and secondly, that they should have a circumscribed 

powers to order the child's return. 
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(14) The objectives of this Regulation also necessitate the establishment of close cooperation 

between the central bodies responsible for implementing mutual administrative and judicial 

assistance. 

(15) To ensure compliance with the judgments referred to in this Regulation, the central bodies are 

to exchange information and use any means at their disposal under the internal law of their 

States to encourage voluntary exercise of rights of access or to guarantee enforcement of 

those rights by recourse to coercive means. 

(16) The central bodies must be accessible to the parents concerned, whether they are claiming 

rights of access or are required to grant them. 

(17) The Commission is to report on the application of this Regulation, with a view to proposing 

any necessary adaptations. Information forwarded to it by the central bodies will assist it in 

this task. 

(18) The Commission should be able to amend the Annexes to the Regulation, concerning central 

bodies, courts, competent authorities and redress procedures, on the basis of information 

forwarded by the Member States . 

(19) The central bodies will meet regularly to exchange experience. 

(20) The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the position 

of the United Kingdom and Ireland annexed to the Treaty on European Union and the Treaty 

establishing the European Community, are not participating in the adoption of this Regulation 

and are therefore not bound by it nor subject to its application. 

(21) Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Denmark 

annexed to the Treaty on European Union and the Treaty establishing the European 

Community, is not participating in the adoption of this Regulation and is therefore not bound 

by it nor subject to its application, 
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HAS ADOPTED THIS REGULATION: 

CHAPTER I 

Scope 

Article 1 

1. This Regulation shall apply to any judgment given in a Member State in proceedings referred to 

in Article l(l)(b) of Regulation (EC) No .... 12000 (Brussels II) granting rights of access to one of 

the parents to one of their children when: 

(a) these rights of access are to be exercised in the territory of a Member State other than that of 

the authorities which granted them; and 

(b) the child is under 16 years of age when enforcement of the judgment is sought. 

2. The rights of access referred to paragraph 1 include the right to take a child for a limited period 

of time to a place other than the child's habitual residence. 

3. For the purposes of this Regulation, the term "Member State" shall mean all Member States 

with the exception of ( ... ). 

CHAPTER II 

Mutual recognition 

of the enforceability of judgments on rights of access 

Article 2 

By way of derogation from Article 21 of Regulation (EC) No .... 12000 (Brussels II), ajudgment 

referred to in Article 1 of this Regulation which has been given in a Member State and is 

enforceable in that Member State, even provisionally, can be enforced in all the other Member 

States without any special procedure being required. 
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Article 3 

.~ Recognition of the enforceability of a judgment given in another Member State shall enable the 

1 same means of enforcement to be employed, under the same conditions, as would be available for a 

! judgment of the same nature which would be enforceable in the Member State of recognition after 

being given by the authorities of that State. 
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CHAPTER III 

Refusal to enforce rights of access 

Article 4 

Enforcement of a judgment referred to in Article 1 may not be suspended in another Member State 

unless the parent with custody of the child establishes, in proceedings provided for in Article 6, that: 

(a) owing to a change in circumstances, exercise of rights of access or rights to have a child to 

stay for a limited period would pose a serious, direct risk to the child's physical or 

psychological health; or 

(b) the jUdgment is irreconcilable with a judgment already enforceable in the territory of that 

Member State. 

Article 5 

1. In particular, enforcement may not be suspended by the institution of proceedings challenging 

recognition or enforcement of all or part of a judgment given in civil proceedings referred to in 

Article 1(1) of Regulation (EC) No ... .12000 (Brussels II). 

2. Without prejudice to Article 4, only a judgment which has become res judicata declaring that 

there are grounds for non-recognition or non-enforcement of a judgment referred to in paragraph 1 

shall prevent enforcement of rights of access . 
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Article 6 

The proceedings challenging the exercise of rights of access or rights to have a child to stay for a 

limited period provided for in Article 4 shall be brought before the courts of the Member State in 

which the child is habitually resident, as listed in Annex II. 

Article 7 

1. The procedure for making and serving the application shall be governed by the law of the 

Member State of residence of the parent with rights of access. 

2. Judgments shall be given by an emergency procedure in which both parties are heard as well as, 

if necessary, the child, if appropriate having regard to the circumstances and to the child's 

understanding. 

3. The judgment shall be given within eight days at the most of the date on which the person with 

rights of access made his or her submissions known. It shall be enforceable notwithstanding 

exercise of the right of appeal provided for in Article 8. 

Article 8 

The judgment on the application challenging the exercise of rights of access may be appealed 

against only by means of the proceedings referred to in Annex III. 
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CHAPTER IV 

Amendment of the order 

Article 9 

Notwithstanding any overriding need to organise immediate, provisional protection of the child's 

person where this cannot be done by the authorities of the child's habitual residence, the length of 

the child's stay in another Member State pursuant to a judgment referred to in Article 1 does not 

authorise any authority in that State to take jurisdiction to amend the judgment which is being 

enforced. 

CHAPTER V 

Prompt return of the child 

Article 10 

If the child is not returned to the parent with custody at the end of the period of access and stay set 

out in the judgment referred to in Article 1, the parent with custody may apply for the child's 

prompt return to the central body referred to in Article 12 of the Member State of the place of his or 

her habitual residence or of the place where the child is staying. 

Article 11 

The competent authorities of the State where the child is staying shall order the prompt return of the 

child without the person with rights of access being able to challenge the order, in particular by 

invoking proceedings referred to in Article 5, the existence of a judgment granting him or her 

custody given in that State or likely to be recognised in that State, or Article 13 of the 

Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. 
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CHAPTER VI 

Cooperation 

Article 12 

1. Member States shall cooperate with each other via the national central bodies which they 

designate and which are listed in Annex I to ensure the effective exercise of rights of access to 

children and their prompt return to the parent with custody at the end of the access period. 

2. To that end, those bodies shall cooperate with each other directly to promote cooperation 

between the competent authorities in their respective territories. 

3. In particular, either directly or through any intermediary, those bodies shall take appropriate 

measures to: 

(a) exchange information on the child's background; 

(b) facilitate the voluntary exercise of rights of access; 

(c) facilitate any parental agreement on the exercise of rights of access by conciliation, mediation 

or any other similar means; 

(d) initiate or facilitate, in accordance with the rules applicable in each Member State, the 

institution of any relevant proceedings and recourse to coercive means provided for by their 

national law in the event of a clear refusal to allow rights of access or to return the child to the 

parent with custody at the end of the access period; 

(e) exchange between themselves information on the law of their States on the application of this 

Regulation; 

(f) keep each other informed of any difficulties encountered in applying this Regulation. 
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Article 13 

1. Anyone who has obtained a judgment referred to in Article 1 and who is encountering 

difficulties in exercising his or her rights may apply to the central body of the Member State of his 

or her place of residence or of the child's place of residence. 

2. In support of his application he shall produce the following documents: 

(a) a copy of the judgment which satisfies the conditions necessary to establish its authenticity; 

(b) the form provided for in Annex V to Regulation (EC) No .... 12000, (Brussels II) duly 

completed, certifying that the judgment is enforceable in accordance with the law of the 

Member State of origin and that it has been served on the parent against whom enforcement is 

sought. 

CHAPTER VII 

Final provisions 

Article 14 

The provisions of Council Regulation (EC) No .... 12000 (Brussels II) shall apply to the judgments 

referred to in Article 1, save where otherwise provided by this Regulation. 

Article 15 

1. Not later than ................. (*), the Commission shall submit to the European Parliament, the 

Council and the Economic and Social Committee a report on the application of this Regulation. 

2. The report referred to in paragraph 1 shall be accompanied if need be by proposals for adapting 

the Regulation. 

(*) Five years after the entry into force of this Regulation. 
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3. With a view to drawing up the report referred to in paragraph 2, the Commission may ask the 

central bodies referred to in Article 12 to send it information on the application of this Regulation. 

The central bodies may also forward such information to the Commission of their own accord. 

Article 16 

Member States shall forward to the Commission the texts of any of their internal provisions 

amending either the designation of the central bodies referred to in Annex I, or the courts, 

competent authorities and redress procedures set out in Annexes II and III. 

The Commission shall adopt the Annexes concerned accordingly. 

Article 17 

1. The central bodies referred to in Article 12 shall meet to exchange experience and seek 

solutions to any practical or legal problems which they encounter in the framework of the 

cooperation established by this Regulation. 

2. Each Member State shall appoint a representative to attend the meetings referred to in 

paragraph 1. 

3. The central bodies shall meet for the first time in the three months following entry into force of 

this Regulation. They shall subsequently meet regularly on an ad hoc basis, normally once a year, 

depending on need, at the invitation of the Council Presidency, which shall also take Member 

States' wishes into consideration. 

4. The meetings shall be held in Brussels, at the Council's headquarters, in accordance with its 

rules of procedure. 

5. A report shall be drawn up on each meeting and forwarded to the Member States and the 

Commission. 
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Article 18 

This Regulation shall enter into force on .................. . 

This Regulation shall be binding in its entirety and directly applicable in the Member States in 

accordance with the Treaty establishing the European Community. 

Done at Brussels, 

9735/00 
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For the Council 
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In Belgium: 

( ... ) 

9735/00 
ANNEX I 

List of national central bodies 

(Article 12) 
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In Belgium: 

( ... ) 
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NOTE 

from: 
to 

COUNCIL OF 
THE EUROPEAN UNION 

French delegation 
Committee on Civil Law Matters 

Brussels, 7 July 2000 (18.07) 
(OR. fr) 

9735/00 
ADD 1 

LIMITE 

JUSTCIV75 

Subject: Initiative of the French Republic with a view to adopting a Council Regulation on 
the mutual enforcement of judgments on rights of access to children 
- Explanatory memorandum 

Delegations will find attached an explanatory memorandum to accompany the initiative by the 

French Republic with a view to adopting a Council Regulation on the mutual enforcement of 

judgments on rights of access to children. 
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I. PURPOSE 

DRAFT COUNCIL REGULATION (EC) 

ON THE MUTUAL ENFORCEMENT OF JUDGMENTS 

ON RIGHTS OF ACCESS TO CHILDREN 

EXPLANATORY MEMORANDUM 

ANNEX 

The proposed Regulation is designed to facilitate the exercise of rights of access to children whose 

parents are divorced or legally separated, or whose marriage has been annulled, by establishing a 

principle of mutual recognition of the enforceability of judgments given in this area in each 

Member State. 

To complement this innovative principle, the proposal establishes cooperation between central 

bodies responsible for ensuring the effective exercise in one Member State of rights of access 

ordered in another Member State and for the return of the child to the parent with custody once the 

rights of access have been exercised. 

II. LEGAL BASIS 

This subject comes under Article 65 of the Treaty establishing the European Community; the legal 

basis of the proposal is Article 61(c) of that Treaty. 

The choice of a Regulation as the appropriate instrument is justified by the need for clarity and 

1 homogeneity, which makes it impossible to allow Member States any discretion as regards 
1 I procedures for dispensing with a declaration of enforceability in the case of judgments on rights of 

j access. 
I 1 In addition, it is in the interests of transparency and legal certainty in an area such as this for 

1 citizens to be able to go directly to a uniform set of rules without having to consult a national law 
~1 

1 transposing them. 

Finally, the choice of a Regulation will enable the Court of Justice to ensure uniform interpretation 

of its provisions in all Member States. 
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This Regulation does not apply to the United Kingdom or Ireland, unless those countries wish to 

participate in its adoption, under the terms laid down in the Protocol annexed to the Treaty. The 

Regulation does not apply to Denmark either, by virtue of the Protocol relating to that country. 

III. JUSTIFICATION FOR THE PROPOSAL IN TERMS OF THE PRINCIPLES OF 

PROPORTIONALITY AND SUBSIDIARITY 

The proposal is part of creating an area of freedom, security and justice, as called for by the 

European Council, meeting in Tampere in October 1999. It permits total freedom of movement of 

certain judgments on rights of access within the internal market, by promoting the abolition of 

checks on foreign procedures, while nonetheless establishing certain guarantees both for the parents 

and for the children concerned. 

These aims cannot be achieved by the Member States; they should therefore be achieved at 

Community level, because of the cross-border aspects. 

The proposed act is confined to the minimum required to achieve the desired objectives, and does 

not go beyond what is necessary for that purpose. 

IV. EXAMINATION OF THE PROVISIONS OF THE PROPOSAL 

1. General philosophy behind the arrangements 

All recent universal international instruments recognise the fundamental right of the child to have 

regular contact with both parents when the latter are separated. The right of access is thus the 

necessary corollary to custody. This approach is followed in the legal rights and practices of many 

countries and particularly in the countries of the European Union. 

However, the cross-border exercise of rights of access is limited in many cases by major 

psychological, material and legal obstacles (fear of the non-return of the child, financing the journey 

and the stay, lack of international effectiveness of the order granting the right of access, etc). 
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There is currently no international legal instrument which effectively regulates all these difficulties. 

The proposal aims to find useful and innovative solutions in this area, in order to ensure the 

effective exercise across borders of rights of access to children in the case of separated couples in 

the European Union. 

Basically, its structure rests on innovative legal mechanisms which are a forerunner of those on 

which a true European judicial area must be based. It also rests on the establishment of close 

cooperation between central bodies responsible for implementing mutual administrative and judicial 

assistance. 

The most innovative element is the principle of the mutual recognition of the enforceability of 

foreign judgments relating to rights of access. The implementation of this specific objective, set by 

the European Council in Tampere, is included in this proposal in order to ensure the truly free 

movement of such judicial orders within the European Union. 

Freer movement of the children of separated couples in the European Union can only be ensured by 

freer movement of the judgments concerning them. 

Thus by way of derogation from the rules laid down in the Regulation adopted by the Council on 

29 May 2000 - the "Brussels II" Regulation - a declaration of enforceability will no longer be a 

precondition for the enforcement of foreign judgments relating to rights of access. 

The directly enforceable nature of the foreign judgment, established primarily in the interests of the 

child and of the parent claiming right of access must, in this very specific area of the enforcement of 

an order where the interests of the child and of the parent with custody are at stake, be balanced by 

guarantees protecting the latter. 

There may therefore be a special uniform procedure, for cases which really should remain 

exceptional, to prevent the enforcement of a judgment where it would seriously endanger the 

interests of the child. 
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Furthermore, the parent with custody must be assured that the child will be returned at the end of 

the stay abroad. That is why the authorities ofthe State where the child is staying must not, during 

the period of the stay, have jurisdiction to amend the foreign judgment which is being enforced. 

They also have circumscribed powers to order the return of the child. 

2. Article by Article examination 

Article 1 

The proposal should be seen as a direct extension of the "Brussels II" Regulation, adopted by the 

Council on 29 May 2000. 

Only access judgments delivered by authorities whose jurisdiction is already coordinated by the 

"Brussels II" Regulation will be covered by the favourable arrangements established by the 

proposal. This therefore means judgments made in connection with the legal separation of the 

partners (legal separation, divorce and annulment of marriage). 

These arrangements only apply to the cross-border exercise of rights of access with regard to 

children who have not yet reached the age of 16. 

Article 1 also defines what should be understood by "rights of access", being based on the definition 

given in the Hague Convention on the Civil Aspects of International Child Abduction, concluded on 

25 October 1980. It goes on to specify what should be understood by "Member State" within the 

meaning of this Regulation, taking over the wording of the "Brussels II" Regulation. 

Article 2 

This provision states the principle of mutual recognition of the enforceability of judgments relating 

to rights of access, derogating from the procedure established by the "Brussels II" Regulation, 

which requires a declaration of enforceability to render a judgment given in one Member State 

enforceable in another Member State. 
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Article 3 

This provision makes clear the effects of the principle of mutual recognition, specifying the 

equivalence of effects. 

Once a foreign judgment is enforceable in the original State, it has the same effects as enforceable 

judgments in the recognising State. The foreign judgment is therefore treated as a domestic 

judgment as regards its enforcement. 

Article 4 

Article 4 gives the parent who is required to grant access a legal means of preventing the 

enforcement of a decision abroad, but only in two situations. 

The first is where the enforcement of the original order would seriously prejudice the best interests 

of the child, owing to a change in circumstances. The second arises where there is already an 

enforceable judgment in the recognising State which is not compatible with enforcement of the 

foreign judgment. 

Article 5 

The principle of mutual recognition laid down in Article 2 does not prevent any person who has an 

interest from challenging the international regularity of the original procedure, within the limits laid 

down by the "Brussels II" Regulation. Such challenges may be based in particular on the unfairness 

of the procedure or on its incompatibility with public policy. 

J However, in order to promote the effective exercise of rights which are considered essential for the 

! f child and to discourage challenges as a delaying tactic, it seems necessary to stipulate that the 

I enforcement of the rights of access cannot be suspended by such proceedings. 
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Article 6 

Member States will indicate, in Annex II to the Regulation, which courts have jurisdiction for the 

proceedings referred to in Article 4 concerning suspension of the enforcement of rights of access. 

The courts of the Member State in which the child habitually resides will have jurisdiction for such 

proceedings. 

Article 7 

This provision establishes certain uniform rules for the procedure to block the right of access, to 

ensure speedy and equal treatment. 

Article 8 

The redress procedures applicable to the judgment on the application for suspension of the 

enforcement of the rights of access are listed in Annex III to the Regulation. 

Article 9 

In order to encourage the parent with custody to allow access, it is important that the parent with 

right of access should not take advantage of it to try to have the original judgment amended in the 

country where the visit is taking place, by relying on the establishment of habitual residence by the 

child in that State. On the other hand, the authorities of the State where the child is staying retain 

their powers to take provisional protective measures for the child. 
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Article 10 

The parent who has custody of the child will consent more readily to enforcement of the access 

judgment and send the child abroad if that parent is sure that the return of the child at the end of the 

stay will be guaranteed by some effective mechanism. 

This provision affirms the principle of return of the child and puts the system of cooperation 

between central bodies at the disposal of the parent with custody in order to obtain this. 

Article 11 

A child who is kept at the end of an access visit must be returned to the place of habitual residence. 

The authorities of the State where the child is staying have circumscribed powers in this matter to 

order return. 

Such return will thus be ordered under even stricter conditions than those of the 1980 Hague 

Convention, since the receiving parent is not allowed to invoke the reasons for refusal provided for 

in that instrument (particularly those based on the risk incurred by the child in being with its 

custodial parent or the wish of the child (Article 13(b) of the Hague Convention)). 

In addition, the parent with right of access must not use the pretext of a pending action challenging 

the international regularity of the original procedure in order not to return the child, nor the pretext 

of a decision granting him or her custody which must necessarily have been obtained by fraud in 

that country or in some third country. 

Article 12 

Each State must appoint some central body responsible for cooperating with its counterparts to 

guarantee the basic aims of the effective exercise of rights of access and the return of the child. The 

list of these central bodies wiIl be set out in Annex I to the Regulation. 

Each central body will be able to approach the competent authorities internally to implement the 

administrative and judicial cooperation measures listed in the proposal. The search for amicable 

solutions does not exclude the use of legal action and coercive measures in the case of failure. 
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Article 13 

This Article lists the documents which parents wishing to exercise the right of access must produce 

before the central body in their country of residence or the State of residence of the child involved if 

they encounter difficulties. 

Article 14 

This Article is a reminder of the link which exists between this proposal and the "Brussels II" 

Regulation. 

Article 15 

This Article is designed to allow the Commission to review the implementation of the arrangements 

at the end of a five-year period and to propose any necessary adaptations of the instrument. 

The Commission will be assisted in this task by the information which the central bodies will send 

to it, either on request or spontaneously. 

Article 16 

This Article allows a flexible mechanism for the amendment of the Annexes to be established. 

Article 17 

This provision arranges for regular meetings of the central bodies, which will be able to share their 

experience and, together, seek solutions to any problems which may arise in implementing the 

mechanisms established by the Regulation. 

Article 18 

This Article concerns the entry into force of the Regulation. 
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