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adoption by the Council of a Decision setting up EUROJUST with a view to
reinforcing the fight against serious organised crime
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DRAFT DECISION SETTING UP EUROJUST
WITH AVIEW TO REINFORCING THE FIGHT AGAINST
SERIOUS ORGANISED CRIME
EXPLANATORY NOTE

1. General comments

Content and aim of the Decision

This draft Decision is based directly on the conclusions of the Tampere European Council, which
expressed its commitment to reinforcing the fight against serious organised and transnational crime,
while adopting an efficient and comprehensive approach.

Referring to the need to combat the threat which major crime poses for the freedom and rights of
the Union's citizens and with a view to making cooperation between Member States' authorities as
productive as possible during investigations of cross-border criminal activities, the draft Decision
gives substance to the tasks of EUROJUST, which are:

- to facilitate the proper coordination of national prosecuting authorities;

- to support criminal investigations in organised crime cases, on the basis, in particular, of
Europol analyses;

- to cooperate closely with the European Judicial Network;

- to simplify the execution of letters rogatory.

Choice of instrument

In accordance with the provisions of Article 34(2)(c) of the Treaty of Amsterdam, it would seem
initially that a Decision is the right framework for helping to achieve the aims of the Union in
regard to judicial cooperation in criminal matters and at the same time provides an opportunity to
propose a framework for the early establishment of EUROJUST by 31 December 2001 in
accordance with the European Council's conclusions.
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A Decision has been chosen (pursuant to Article 34(2)(c)) since it is the general wish to see
EUROJUST established in practice, with an assurance of the necessary guarantees for the protection
of individual freedoms and legal security. Moreover, the Tampere European Council expressed its
political will to make full use of the new possibilities offered by the Treaty of Amsterdam.

Financing
Article 21 of the Decision proposes joint financing by Member States and the European Community
budget. Although this political choice was adopted pursuant to Article 41(3), an additional

initiative should be undertaken in accordance with normal budget procedures.

I1. Comments on the Articles

Articles 1 and 2

No particular comments. These Articles reproduce the wording of the Tampere conclusions
(No 46).

The term "police officer” does not mean members of a police force in the strict sense but refers to
anyone who, under the procedural arrangements of Member States, has powers to take proceedings
equivalent to those of prosecuting authorities in this area.

Articles 3and 7
The option given each Member State to appoint one or more national correspondent(s) is aimed at

facilitating communications between EUROJUST and the Member States while taking into account
their specific constitutional and institutional characteristics.
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For practical reasons and in accordance with the spirit of the Tampere recommendations, the
national correspondent may be a contact point of the European Judicial Network.

Flexibility of use and adaptability to specific national circumstances are the predominant themes of
these Articles.

Article 4

Paragraph 1 of this Article sets out in general terms the tasks of EUROJUST as listed in the
"general comments" section. It states that EUROJUST will intervene on two conditions: when a
case affects several Member States and when it requires coordinated action. In addition,
EUROJUST also has the general task of facilitating cooperation between the investigating and
prosecuting bodies.

The second paragraph of the Article establishes EUROJUST as a coordination and cooperation
body based on consensus for the purposes of prosecutions and investigations.

Article 5

The competence ratione materiae of EUROJUST is determined by reference to the "serious
organised and transnational crime™ mentioned in the Tampere conclusions and to Europol's sphere
of competence by virtue of the assistance which EUROJUST may be required to give Europol.

No definition exists at present of "computer crime™ but negotiations are under way on a Council of
Europe convention. In the meantime, the guidelines set out in Council of Europe
Recommendation No R (89) 9 may serve as reference.
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The phrase "other forms of crime committed in connection with the offences mentioned in this
Article" aims to take proper account of the complex realities of investigations in which and during
which it may be necessary to extend enquiries to crimes of lesser importance (e.g. the use or forgery
of administrative documents) which are, however, linked or related to the more serious main
offences. The purpose of taking account of such secondary offences is inter alia to determine the
criminal liability of the perpetrators of the main offences.

Article 6

The tasks assigned to EUROJUST stem from its general objective of improving cooperation and
coordination in investigations and prosecutions. Against that background, and without depriving
Member States' authorities of their own powers, it has seemed both useful and necessary to give
EUROJUST the ability to:

(@) make proposals for investigations or prosecutions on the understanding that such requests are
not binding and that the Member State concerned can always decide not to comply with a
request; a request may also be aimed at preventing double jeopardy and pointless duplication
of effort;

(b) ensure that Member States are informed on a reciprocal basis;

(c) assess whether investigations should be coordinated;

(d) provide practical assistance to Member States at their request or agreement, in particular by
holding meetings;

(e) help simplify the execution of letters rogatory, particularly in liaison with the European
Judicial Network (see Article 16) and within the framework of the powers assigned to
national members (see Article 8(2);

(F)  provide, in consultation with the European Judicial Network, any legal and practical
information which Member States' authorities might require;

(g) assist Europol by providing it with legal opinions. Such advice might cover the legal
consequences of a request made by Europol pursuant to Article 30(2) of the TEU.
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Article 8

National members play an important role in the consensus-driven operation of EUROJUST

(see Article 4) but remain subject to their national law, particularly in respect of relations between
EUROJUST and the authorities of their Member States of origin. Within that framework, they
contribute to the exchange of information and also help coordinate investigations and prosecutions;
in accordance with the procedures laid down by their national law and in some cases with decisions
taken at international level, they also have access to criminal records or to the Schengen
Information System where necessary for cases which EUROJUST is coordinating.

Article 9

With the aim of achieving closer cooperation and making EUROJUST's coordination work a
reality, the judicial authorities of the Member States and Europol have the right to exchange with
EUROJUST any information falling within the scope of the Unit, either on their own initiative or
when requested. In order to facilitate the task of coordination even further, provision has been
made for EUROJUST to be regularly informed when joint investigation teams are set up within the
meaning of Article 13 of the European Union Convention on mutual assistance of 29 May 2000.

Articles 10, 11, 12 and 15

Cases in which EUROJUST is called upon to intervene are processed using data relating to the
identification of facts and persons. All useful information on the reasons for the coordination

request must also be given for the specific purpose of establishing whether a case comes within
EUROJUST's sphere of competence.

The data provided must be adequate, relevant and not excessive in relation to EUROJUST's
purpose, (see Article 5(c) of Council of Europe Convention STE 108); the data must be protected,
be accessible only to authorised personnel and must be subject to a general obligation of
confidentiality.
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To prevent abuse, EUROJUST must take all the technical and organisational measures necessary to
ensure the security and protection of the data processed. Such protection is also an obligation for
Member States, which are obliged to take all the technical, organisational and legal measures
necessary for the purpose. Whether at Member State or EUROJUST level, data security must take
into account the specific rules applicable to judicial authorities.

Articles 13 and 14

EUROJUST, the Member States, the national correspondent where appropriate, and the national
members who supplied the data have a general duty to correct, amend or delete personal data
undergoing automatic processing if it appears that such data are incorrect, or have been entered or
stored in a manner contravening this Decision. Where such data have been corrected or deleted, all
the recipients of the information concerned must be informed so that subsequent corrections or
deletions may be made.

In general, the length of time for which EUROJUST may store personal data undergoing automatic
processing is limited to that which is necessary for the performance of its task of coordination. In
any case, no data may be stored after the date on which prosecution is barred under the statute of
limitations of the Member State where the period is longest, insofar as two Member States are still
involved in the investigation and prosecutions. The same applies when the judicial decision of the
last of the Member States involved in the investigation or prosecutions which justified coordination
by EUROJUST becomes final or when the Member States concerned have determined or agreed
that coordination is no longer necessary. Where a judicial decision has become final, the Member
State is obliged to inform EUROJUST and the other Member States involved in coordinating the
prosecutions.
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In order to verify the implementation of the provisions of this Decision concerning the storage of
personal data undergoing automatic processing, EUROJUST reviews the data two years after they
were entered and subsequently every five years. If it is necessary for the performance of
EUROJUST's tasks that the data should continue to be stored, the Member States concerned and
EUROJUST may during the review decide to store them until the following review.

Article 16

EUROJUST has by definition a task of coordinating and facilitating cooperation, which
presupposes contacts and relations with other institutions and bodies already active in the field of
cooperation and mutual assistance in criminal matters at international level, either because such
relations are expressly provided for in the Tampere European Council conclusions, or because they
may occasionally be necessary.

Article 16(1) and (2) define the framework of relations with the bodies referred to in the Tampere
conclusions: Europol and the European Judicial Network. EUROJUST's relationship with the
European Judicial Network is based on complementarity and consultation, while it maintains close
relations with Europol, in particular by way of regular meetings between their respective heads.

Article 16(3) and (4) deal with relations with the Anti-Fraud Office and the liaison magistrates if
they are involved. In both instances, relations are conceived as a possibility to be examined on a
case-by-case basis, particularly in cases involving the protection of the Communities’ financial
interests or in specific cases dealt with by the liaison magistrates. The relationship with these
bodies takes the form of association with the work.

Article 17

The fact that it has legal personality gives EUROJUST the necessary autonomy to fulfil its task.
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The manner in which the prerogatives assigned to EUROJUST are exercised in practice will be laid
down in the rules of procedure (see Article 18(1)).

Articles 18 and 19

Although EUROJUST operates on a consensus basis in carrying out its tasks of coordinating and
facilitating cooperation, it will be administered by a President and a small administration team
(two vice-Presidents) charged with carrying out the tasks of EUROJUST, the day-to-day
administration and staff management. The predominant ethos is flexibility and efficiency.

The President and vice-Presidents are appointed by the Council for four years at a time on proposals
by the national members.

The other officials make up the staff which perform their tasks under the administration of the
President and with the aim of achieving EUROJUST's objective within its terms of reference.
EUROJUST accordingly operates without seeking or accepting instructions from any government,
individual, authority, body, etc.

The President takes part in the appointment of the staff, who are assigned in such a way as to ensure
that each national member has the same means at his disposal.

A team of interpreters and translators carries out the necessary language tasks.

Article 20

For the purpose of briefing the Council, the President of EUROJUST draws up an annual written
report on the finances, management and activities of the organisation.

Because EUROJUST stores both practical and theoretical data on international cooperation in a
central database, the annual report on its activities deals with matters concerning criminal policy
within the European Union, and where appropriate, includes proposals for improving such
cooperation. Apart from the annual report, the President also supplies any information requested
by the Council.
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Each year the Presidency of the Council itself reports to the European Parliament on the work and
activities of EUROJUST.

Article 21

As the national members remain subject to their Member States of origin, they receive their salaries
and emoluments from those States.

Referring back to the comments on the joint financing of EUROJUST in the first part of this note,
operational expenditure may be covered by the budget of the European Communities depending on
political choices made jointly by the Member States.

Article 22

EUROJUST's headquarters will be located wherever it can exercise its prerogatives and carry out its
mandate to the best effect.
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