Counci No 10675/00
DROIPEN 31 MIGR 59 COMIX 59¢

EXPLANATORY MEMORANDUM ON EUROPEAN COMMUNITY LEGISLATION

DRAFT DIRECTIVE DEFINING THE FACILITATION OF UNAUTHORISED ENTRY,
MOVEMENT AND RESIDENCE (10675/00 DROIPEN 31 MIGR 59 COMIX 593)

Submitted by the Home Office on 9.9 ... Septembet.

Subject matter

1. This Explanatory Memorandum relates to a French Presidency inmatve for a draft Directive
which is a development of the Schengen acquis. The Directive defines the facilitation: of unauthonsed
entry; movement and residence. It should be read in conjunction with the Explanatory Memoracdum
on the adoption of a Framework Decision on strengthening the penal framework for preventing such
facilitation (10676/00 DROIPEN 32 MIGR 6C COMIX 591).

Scrutiny history

2. The document was submitted for scrutiny on 1 September 2€00.

Ministerial responsibility

3. The Home Secretary has respoasibility for policy on immigration issues.

Legal and procedural issues
()  Legalbasis

4. The legal basis for the Directive is Article 63(3)(b) of the Treary of the European Community
(TEQ. This Directive constitutes a development of the Schengen acquis in which the UK is
participating. Therefore Article 8.2 of Decision 2000/365 (conceming the UK request to take part in
some of the provisions of the Schengen acquis) takes effect to deem UK participation for the purposes
of the Schengen Protocol. The relationship between the Schengen Protocol and the Protocol covering
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UK participation in Title IV measures (of which this proposal is one) is not clear. The UK considers that

a separate opt-in under the latter Protocol 15 desirable.

@  European Pardiament

5. Under Article 67 of the TEC, the Council is required to consult the Evropean Parliament on
measures brought forward under Article 63 of the TEC

Voting procedure

6. Under Article 67 of the TEC the Council shall, for a period of five years {ollowing the entry 1nto
force of the Amsterdam Treaty, act on the basis of unanimity in deciding measures under Article 63 cf
the TEC.

Impact on United Kingdom law

7. As the Directive stands, it would require changes to UK law, in particular the extension of the
existng offence of harbouring certain immigration offenders (section 25(2) of the Immigration Act
1971) to facilitate intentionally the movement of third country natiorals unlawfully present. If Artcle 1
were to be amended to refer to facilitation into any Member State, UK legislation would have to be

amended to take account of the extraterritcrial scope of the measure.

Application to Gibraltar

8. The UK wil seek to add a territorial clause with the standard wording (to the effect thar the
decision will apply to Gibralwar) in the interests of clanty.

European Economic Area

9. As a measure building on the Schengen Acquis, this proposal will extend to Norway and Iceland
by virtue of the agreement concluded with Norway and Iceland under Artcle 6 of the Schengsn
Protocol. It will not extend to Liechtenstein.

Consultation with others

1.  European Immigration and asylum issues are discussed regula-ly with interested organisations.
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Subsidiarity
11, This measure is compatible with the principles of subsidiarity.

Policy imgplications

12.  The draft Directive puts forward proposals to combat illegal immigration by approxumatng legal
frameworks of the Member States. The proposal aims to achieve this by defining precisely and
effectively the facilitation of unauthorised entry, movement and residence. A complementary measure
(10676/00 DROIPEN 32 MIGR 60 OQOMIX 591) aims effectively to penalise those commiting the
offence by harmonising the penaltes laid down, setting out cases of exemption and aggravating

clrcumstances.

13.  The Government welcomes initiatives atmed at combating illegal immigranon. But seme points
in the Directive will require clarification.

14, The Government will aim to extend the intended scope of the offence as set out in Article 1 of
the Directive. As drafted, this is more restrictive than the offence in Article 27(1) of the Schengen
Convention imsofax as it refers to the unauthorised entry of an alien inlo “its (the Member State’s)

ternitory” rather than ioto the territory of any Member State.

15.  The Government will seek to ensure that those representing bona fide organisations are not

inadvertently penalised.

16.  The French proposal constitutes a development of the Schengen acquis, within the terrs of the
protocol integrating the Schengen acquis into the EU. The UK has opted into the secticns of the
Schengen acquis which this proposal builds on. Consideration is now being given as to whether any
separate Free Movement Chapter Protocol opt-in is necessary.

Regulatory Impact Assessment

17.  The Directive would have no impact on business, charities or NGOs.

18.  'The financial implications are impossible to quantify art this stage.
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Timetable

19.  The timetable for adoption of the Directive has not been finalised. It was thought that it would
be adopted under the current French Presidency. But it is now more likely that it will be adopted early

2l Rochs

MINISTER OF STATE
FOR THE HOME DEPARTMENT

next year.



