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Subject matter 

1. Tbis Explanatory Memorandum relates to a French Presidency initiative for a draft DireCtive 

which is a development of the Schengen acquis. The Directive defmes the facilitation of unalOthorued 

entry, movement and residence. It should be re~d in conjunction with the Explanatory Memorar:dum 

on the adoption of a Framework Decision on strengthening the penal fr.unework for preventing such 

facilitation (10676/00 DROIPEN 32 MIGR 60 OOMIX 591). 

Scrotinv histolY . 

2. The documeot was submitted for scrutiny on 1 September 2000. 

Ministerial responsibilinr 

3. The Home Secretary has responsibility for policy on immigration issues. 

Lei:'} and procedural issues 

(i) Legal basis 

4. The legal basis for the Directive is Article 63(3)(b) of the Treaty of the European Commu..ru..·-y 

(TE q. nus DirecUvc constitutes a development of the Schengen acquis L'1 ~rhich the LX is 

participating. Therefore Article 8.2 of Decision 2000/365 (concerning the If-t( request to take part in 

some of the provisions of the Schengen acquis) takes effect to deem lJK participation for the purposes 

of the Schengen Protocol The relationship be~'een the Schengen Protocol ~d the Protocol covering 
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UK participation in True IV measures (of v .. hich this proposal is one) is not delU'. The UK. cons:ders that: 

a separate opt-in under the latter Protocol is desirable. 

eu) European Parliament 

5. Under Article 67 of the TEe, the Council is requLted to consult the Ecropean ParllllI'.ent on 

measures brought forward under Article 63 of the TEe 

Voting procedure 

6. Under Article 67 of the TEe the Council shall, for a period of five years folll)w1..n.g the entry into 

fcrce of the Amsterdam Treaty, act on the basis of unanimity in deciding measures under Article 63 of 

the 'lEe. 

Impact on United Kingdom law 

7. .As the Directive stands, it would require changes to UK law, in par~uh.r the er..ension of the 

existing offence of harbouring certain immigmtion offenders (section 25(2) of the Irmnigration Act 

1971) to facilitate intentionally the movement of third country n.abor.als unla'9t1ully present. If lUricle 1 

were to be amended to refer to fadlitacion into my ~mber State, UK. legislation would have to ~ 

amended to take account of the extntemtGnal scope of the measure. 

Application to Gibraltar 

8. '!be UK will seek to add a territorial clause ~ith the Starldard wording (to "the effec~ that ID<! 

decision will apply to Gibralw) L.'1 the interests of clarity. 

European Economic Au.a 

9. As a measure building on the Schengen Acquis, this proposal ~ill extend to Norway and Iceland 

by virtue of the agreement concluded with Norway and Iceland under Article 6 of the Scheng~n 

ProtocoL It will not extend to Liechtenstein. 

Consultation v.ith others 

10. European Immigration and asylum issues are di'icussed reguhdywith interested orga:1isations. 
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SubsidiarhY 

11. This measure is companble with the principles of subsidiarity. 

Policy implications 

12. The draft Directive puts forward proposals to combat illegal immigration by approximating legal 

frameworks of the Member States. The proposal aims to achieve this by defining precisely a.."ld 

effectively the facilitation of unauthorised entry, movement ;md residence. A complementary measure 

(10676/00 DROIPEN 32 MIGR 60 OJMIX 591) aims effectively to penalise those committing the 

offence by hannonising the penalties laid dOVon, setting out cases of exemption and aggravating 

circumstances. 

13. The Gove11UXlent welcomes initiatives aimed at combating illegal imrnigr.ltloo. But some points 

in the Directive will require clarification. 

14. The Government will aim to extend the intended scope of the offence as 5ct out ill. Article 1 of 

the Directive. As drafted, this is more rest..rictive than the offence in Article 27(1) of the Schengen 

COllvention insofax as it rcfcts to the unauthorised entry of an aliell in:o "its (the Member Srate's) 

territory" rather than mto the territory of any Member State. 

15. The Government will seek to ensure that those representing bona fide org;:ulliatiom are not 

inadvertently penalised. 

16. The French proposal consL=tlltes a development of the Schengen acquis, within the tenr.s of the 

protocol integrating the: Schengen acquis into the E U. The UK has opted intO (he secticns of the 

Schengen acquis wlUch this proposal builds on. Consideration is now being given as to whether any 

separate Free Movement Olapter Protocol opt-in is necessary. 

BeguIatot)'" Impact .-\ssessment 

17. The Directive would have no impact on business, charities or NGOs. 

Financial implicatiQQ"c; 

18. The financial implications are impossible to quantify at this stage. 
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Tirne~ble 

19. The timetable for adoption of the Directive has not been f.ina!iscd. It was thought that it would 

be adopted under the current French Presidency. But it is now more likely that it ~-ill be adopted early 

next year. 

~~~K~~ 
MINISTER OF Sf ATE 

FOR THE HOME DEPARTMENT 


