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Delegations will find attached an explanatory note concerning the proposal from the French

Republic with a view to the adoption of a Directive defining the facilitation of unauthorised entry,
movement and residence, as set out in 10675/00 DROIPEN 31 MIGR 59.
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1.1.

1.2.

STATEMENT OF REASONS

GENERAL

The proposed text aims to assist in combating illegal immigration, not merely by taking the
measures required against illegally resident aliens, but particularly by effectively penalising
the individuals and institutions who create and profit from the phenomenon.

The European Union must demonstrate a common political will in the face of this
phenomenon. Thus the proposed text is part of the extension of the objectives defined by
Member States at the Tampere European Council, which are given in paragraph 48 of the
Presidency Conclusions, of strengthening the penal framework in order more effectively to
combat trafficking in human beings. The Santa Maria da Feira European Council of 19 and

20 June 2000 called for the Tampere conclusions to be taken forward urgently in this area.

The objective of this text is to deepen and harmonise measures taken nationally or in the

Schengen framework.

- Nationally, most States have already taken measures to penalise the facilitation of

illegal immigration.

- In addition, Article 27 of the Schengen Convention created, as a measure to accompany
the setting-up of an area of free movement, an obligation for the States which were
parties to the Convention to lay down penalties for any person facilitating illegal entry

or residence.
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- It should be ensured that henceforth the implementation of the penalties follows criteria

common to all Member States.

- It is essential first, however, to define the offence in question both more precisely and

more effectively. That is the purpose of this instrument.

- In the light of the Council Decision of 20 May 1999 determining the legal basis of each
of the provisions or decisions constituting the Schengen acquis, this instrument is based

on Article 63(3) of the Treaty establishing the European Community.

2. PRESENTATION OF THE ARTICLES

ARTICLE 1

(General offence)

This first Article defines the facilitation of unauthorised entry and residence and obliges States to

make it an offence.

ARTICLE 2

(Participation, instigation and attempt)

The purpose of this Article is to oblige Member States to make it a criminal offence to participate

in, attempt or instigate the offence defined in Article 1.

ARTICLE 3

(Penalties)

This article uses the conventional formulation concerning the nature of the penalties for the acts
defined in the preceding articles.
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ARTICLE 4
(Exemption from liability)

This Article allows those States that see fit to hold that the offences mentioned in Articles 1 and 2
do not exist if the persons involved prove that they have family links with the alien concerned

(spouse, relative in the ascending or descending line, brothers and sisters and their spouses).

ARTICLE 5

(Implementation)

Article 5 reproduces the conventional provisions of the enacting terms of a Directive. It fixes a
relatively early date for transposition in view of the political priority given to this instrument. It is

the same as that adopted for the Framework Decision specifying the penalties to be adopted.

ARTICLE 6
(Entry into force)

The Directive is to enter into force on the day of its publication in the Official Journal of the

European Communities.
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