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No. prev. doc. :  11013/2/00 ENFOCUSTOM 37 UD 90

Subject : Summary of the powers of European customs officials

This document summarises the survey on the powers of European customs officials, conducted in
the context of the "Customs 2002" programme on the basis of the reference questionnaire examined
by the Council's Working Parties on Customs Union and on Customs Cooperation (5252/00
ENFOCUSTOM 3 UD 2) and the outcome of visits by French and Italian teams between

10 April and 23 June 2000.

The Article 36 Committee invites Coreper and the Council to take note of the summary of the
powers of European customs officials.
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This document summarises the survey on the powers of European customs officials, conducted in

the context of the "Customs 2002" programme on the basis of the reference questionnaire examined
by the Council's Working Parties on Customs Union and on Customs Cooperation (5252/00
ENFOCUSTOM 3 UD 2) and the outcome of visits by French and Italian teams between 10 April
and 23 June 2000.

It is one of a set of three complementary documents which enable the data obtained to be read on

several levels, and was drawn up using the following methodology:

An initial offers a comprehensive tation of the replies obtained (15 reference
questionnaires). For the customs administrations visited, a two-page presentation sheet is
annexed thereto, setting out the main data on the organisation, fields of competence and
extent of their powers over each of the nine topics selected for this survey, i.e.: controls on
persons; controls on means of transport; controls on goods; document checks; other powers of
investigation (capital movements, controlled deliveries, telephone tapping); customs officials
and assistance to the judicial authorities; type of customs offences; classification of customs
offences and, finally, the prosecution of such offences.

In the second document, the replies to each questionnaire have been combined in the form of

tables and maps so as to present in summary form the location of the 15 customs
administrations.

From an analysis of these data this summary was drawn up, based on a classification of
powers in terms of the number of European customs administrations in possession of them. A
breakdown by degree of prevalence of the various powers, starting with those most commonly
held has been adopted, enabling three categories to be identified:
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1.

Powers shared by all the administrations (15)

Points of convergence, from which it is possible to single out:
-~  astrong trend: powers common to 12, 13 or 14 administrations

- a relative trend: powers common to 9, 10 or 11 administrations
Special situations identifying characteristics common to fewer than 9 administrations.

These three categories are set out on the basis of the nine topics dealt with in the questionnaire
and in the attached sheets. The abbreviations relating to the countries concerned may be
consulted in the Annex. Finally, it is important to specify that this survey corresponds to the
situation in each Member State on the date on which it was drawn up (July 2000) and is likely
to change depending on legislative projects under way. In order to maintain its relevance, the
procedure for updating it should therefore be determined.
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The survey allowed certain organisational characteristics common to the European customs
administrations to be identified.

From the way the customs administration is integrated into the government framework, it clearly
pursues fiscal aims. It is virtually always attached to, or under the supervision of, the Ministry of
Finance or the Treasury and is sometimes merged, as in Denmark, with the tax administration to the
extent of sharing structures. Even where it is independent, it may, as in Ireland, be closely linked to
the tax administration.

To carry out the tasks of tax collection and the control of duties and taxes, the law has at times
endowed the customs administration with special powers (random traffic controls to fight excise
fraud in Ireland, controlled deliveries of alcohol and tobacco in Luxembourg, possibility of
inspections of premises in France in connection with the Manual of Tax Procedure, etc.).

As regards sources of law, constitutions — for those States which have them — do not confer any
power on customs administrations. General provisions, such as the fundamental rights of the

individual, may nevertheless have repercussions on customs legislation.

Customs powers are governed by laws in all the States, supplemented as appropriate by
administrative regulations and case law interpretation.

For the same country, legislative sources may vary to a greater or lesser degree: laws on customs
powers but also on products subject to excise, tax laws or even laws on the powers of criminal
investigation.

Most countries have a national customs code .

As for the action of the customs authorities, it has effect throughout the territory 2 in the case of
virtually all the administrations concerned.

The table below indicates competence to carry out controls in the fields listed:

' E/UK/FIN/NL/F/DK/A/EL.
2 All States except Denmark, where action is limited to frontier zones and customs offices.
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FIELD SOLE COMPETENCE SHARED COMPETENCE NO COMPETENCE
Commercial traffic: licences, A-B-D-DK-IRL.- 1
certificates of origin, transit, E-FIN-F-UK-
Value, etc. EL-L-NL"P'S
Travellers (duty-free and A-B-D-DK-IRI .- FIN-I
tax-free goods) E-F-EL-UK
L-NL-P-S
Capital: obligation to declare D-F-1 E-P A-B-DK-IRL-FIN-UK-
sums of money or securities EL-L-NL-S 1
Capital: money laundering D-IRL-E-FIN-F-EL-UK-I A-B-DK-L-NL-P-S
Intra-Community VAT DK-UK A-B-IRL-F-EL-I-L-P D-E-FI-NL-S
Excise, indirect taxation: A-B-D-DK-IRL- I-S
alcohol and alcoholic E-FIN-F-EL-UK-
beverages, manufactured
tobacco, mineral oils L-NL-P
[licit traffic in narcotic drugs A-B-D-DK-IRL-E-FIN-F-
and psychotropic substances EL-UK-I-L-NL-P-S
Permitted drugs IRL-P A-B-D-DK-E-FIN-F-EL-
UK-I-L-NL-S
Drugs precursors DK-L-P-FIN A-B-D-IRL-E-F-EL-UK
I-NL-S
Oestrogens and anabolic IRL-P-FIN A-B-D-DK-E-F-EL-UK-I-
substances L-NL-S
! This State has no legislation in this field.
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FIELD SOLE COMPETENCE SHARED COMPETENCE NO COMPETENCE

A-B-D-DK-IRL-E- FIN
Arms and ammunition F-EL-UK-I-L-NL-P-S
War material A-B-D-DK-IRL-E-FIN

F-EL-UK-I-L-NL-P-S
Chemical weapons precursors IRL A-B-D-DK-E-FIN-F-EL-
UK-I-L-NL-P-S
Dual-use goods B-EL-IRL A-D-DK-E-FIN-F-UK
I-L-NL-P-S
Protection of intellectual A-DK B-D-IRL-E-FIN-F
property rights (counterfeiting) EL-UK-I-L-NL-P-S
Cultural property FIN-IRL-L A-B-D-DK-E- F-EL-UK
I-NL-P-S
Pornography, paedophilia, A-B-D-IRL-E-FIN DK
goods harmful to public F-EL-UK-I-L-NL-P-S
morality in general
Transfrontier movement of FIN-EL-IRL- A-B-D-DK-E-F-UK-I-L.
waste NL-P-S
Nuclear material A-B-D-DK-E-IRL-FIN-F-
EL-
I-L-NL-P-S
Environmental protection A-B-E-FIN-F-UK-I-L. D-DK-EL-IRL
NL-P-S
Washington Convention FIN A-B-D-DK-IRL-E-F-EL
(CITES) UK-I-L-NL-P-S
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FIELD SOLE COMPETENCE SHARED COMPETENCE NO COMPETENCE
A-B-D-E-FIN-F-EL-UK DK-IRL-S
Consumer protection I-L-NL-P
Control of plant and animal A-B-D-DK-E-IRL-FIN-F-
health requirements EL-UK-I-L-NL-P-S
Common agricultural policy B-F-IRL-L A-D-DK-E-FIN-EL-UK-I-

{e.g. withdrawal of fruit and
vegetables)

NL-P-S

Immigration B-IRL-FIN-F-EL-S A-D-DK-E-UK-I-L
NL-P
"Black" labour B-D-DK-F-L A-E-FIN-EL-UK-I-IRL-
NL-P-S
Protection of persons (airport F-L A-B-D-DK-E-FIN-EL-

security, etc.)

UK-I-IRL-NL-P-S

Controls on hauliers (driving
time, etc.)

A-B-FIN-F-IRL-L-NL
P-S

D-DK-E-EL-UK-1
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CONTROLS ON ODS

Customs officials have the power to control or inspect goods, for the purposes of investigating
and detecting customs offences, during and after customs clearance throughout the territory.

This control may take place during transport on means of transport by land or sea or aircraft,
for commercial or private use, whatever the type of goods. Such controls may take place on
the spot or on any appropriate premises designated by officials.

Following inspection, goods may be rendered unavailable if it is established that an offence
has been committed, with a view to confiscation, as a financial security or as evidence.

Customs administrations may punish refusal to submit to this kind of control.

Customs officials are entitled, throughout the territory, to enter business premises used for
commercial or industrial activity. This right of access concerns business premises or sites
used for production, manufacturing, packaging, handling, storage, or marketing activities and
sites situated within the confines of an undertaking.

It enables officials to inspect and search premises and goods. They may take samples and
render goods unavailable if it is established that an offence has been committed.

During the inspection, the customs officials are entitled to carry out documentary checks.
These refer to the general accounts and stock records of the undertaking (manual and
computerised) and business and customs documents relating to goods involved in a customs
operation. These documents may be rendered unavailable under all circumstances or where
an offence has been committed.

CONTROLS ON MEAN RT

In all countries customs officials have the power to carry out controls on means of transport
by land and sea and aircraft.

Officials may render the means of transport and any goods transported unavailable where it is
established that an offence has been committed (with a view to confiscation, as a financial
security or as evidence).
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3.

CONTROLS ON PERSONS

Officials of all European customs services have the power to carry out controls on persons for
the purposes of investigating and detecting offences. They may carry out identity checks,
question persons and search them and their luggage.

ES OF FF

Infringements or breaches of customs legislation detected by customs officials are liable to
criminal penalties imposed by a court or similar body, involving fines and/or imprisonment.

1. CONTROLS ON GOODS
A. Strong trends

The inspection or control of goods may take place under all circumstances '. The
consent or notification of the judicial authority is never required .
Customs officers may use force to carry out controls * and to render goods unavailable *.
During the inspection, customs officials are entitled to carry out documentary checks.
These refer to the general accounts and stock records of the undertaking (manual and
computerised) and business and customs documents relating to goods involved in a
customs operation. These documents may be rendered unavailable under all
circumstances or where an offence has been committed.
During the inspection of business premises, customs officials may have access to
databases °.

! All States except E.

2 All States except E.

3 All States except DK/E.

¢ All States except DK.

3 All States except P.
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Officials may carry out a search of private premises throughout the territory ' and
subject to certain conditions. Right of access to private premises is subject to the
consent, notification or presence of a judge or public prosecutor 2.

During both these kinds of inspection, officials may, where it is established that an
offence has been committed, seize goods and documents. In addition, they have the
right to take measures against persons, inter alia to arrest * or detain them.

B. Relative trends

In the course of an inspection of business premises, customs officials have a right of
access to premises or parts of premises also used as a private residence *.
Right of access to private premises depends on the gravity of the customs offence °.
Where the conditions governing the search of public premises are met, officials may
overrule the refusal of the owner of the premises °.

2. C R N ME OF PORT

A. Strong trends

Inspections of means of transport may be carried out throughout the territory on land
(public highway), sea and rivers 7. When such inspections are conducted in the frontier
zone, they are not generally subject to any conditions ®.
Customs officials may order vehicles to stop °. Refusal to undergo the control is then
punishable '°.
Customs officers may use force to inspect means of transport ',
The use of force is also possible, where it is established that an offence has been
committed, to render the means of transport and any goods unavailable 12

! All States except DK/E.

> D/A/B/F/EL/IRL/IL/P/NL/S.

3 All States except DK.

¢ D/B/FIN/UK/IRL/IL/NL/S.

> D/A/FIN/F/EL/VL/S.

§  D/A/B/E/FIN/F/UK/IRL/L/NL/S.

7 All States except DK/L

8 All States except B/EL/E.

? All States except P.

10 All States except E/P.

11 All States except DK.

12 All States except DKJE.
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3.

B. Relative trends
Inspections of means of transport are not subject to any conditions *.
To order vehicles to stop, customs officials may use force .
CONT N PERSON
A.  Strong trends

Controls on persons may be carried out throughout the territory 2.

Customs officials have the power to check the identity of persons without the
intervention of the judicial authority * and may detain them °.

Refusal to undergo an identity check is punishable .

Officials are entitled to question persons throughout the territory *. They are authorised

to do so in all circumstances without an adviser being present ®.

Customs officials may search persons throughout the territory ? without the intervention

of the judicial authority '°.

Where it is established that an offence has been committed, customs officials are

authorised to arrest/apprehend the person 1 This arrest is generally determined by the

gravity (or type) of the offence.

Customs officials may detain persons for the purpose of conducting medical

examinations 2, either in cases where they have advance information * or where it is

established that an offence has been committed 4.

In the zones where it is authorised, luggage may be searched in all circumstances '°.

OO0 N th B W e

ek e ek et et
(7 I RV I S

A/DK/E/FIN/F/UK/UL/P.
D/A/B/E/FIN/F/EL/IRL/I/L/NL.
All States except DK/E.

All States except EL/L.

All States except B/DK/L.
D/A/DK/FIN/F/UK/EL/IRL/I/P.
All States except DK.

All States except E/NL/S.

All States except DK/IRL/NL.
All States except EL/S.

All States except DK/E.

All States except DK/NL/S.
A/B/E/FIN/F/UK/EL/IRL/I/L/P.
D/A/B/FIN/F/EL/V/L/P

All States except B/EL.
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B. Relative tr

In the case of controls on persons, customs administrations may exercise their full
powers throughout the territory .

The right to question persons may lead to them being detained * and punished if they
refuse to undergo checks °.

When a person is searched, his consent is not required *.

To arrest a person, advance information or the consent of a judicial authority is
necessary °.

Customs administrations may not subject persons to non-medical screening tests °.
Medical examinations ’ and luggage searches may be carried out throughout the
territory .

4. DOCUMENT CHECKS

Strong trends

Customs officials have the right, throughout the territory, to demand any documents in
which their department is interested and have the possibility, where it is established that
an offence has been committed, of rendering them unavailable °.

Relative trends

The right to demand documents does not include the right of access to premises °
(which might in any case exist). In the event of refusal to hand over documents,
officials may overrule this refusal and take possession of them ™.

D/A/B/FIN/F/EL/I/L/P.
A/FIN/E/UK/IRL/I/NL/P/S.
D/A/DK/E/FIN/IRL/I/NL/P/UK.
D/A/B/DK/E/FIN/UK/I (border region only)/L/NL/S.
D/B/E/F/EL/IRL/I/L/NL/S.
A/B/DK/E/EL/IRL/I/L/NL.
D/A/B/FIN/F/EL/L.
D/A/B/FIN/F/EL/L/P.

All States except Spain.
B/DK/FARL/IVL/NL/P/S.
A/DK/FIN/UK/EL/IRL/I/NL/P/S.

- TS N N R " S
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5. E RS OF TIGATION
A. Strong trends

For the purposes of detecting customs offences and identifying the persons involved,
customs officials may track goods, including by post .

National laws do not authorise controlled delivery within national territory by
non-national officials 2.

B. Relative trends

The exercise of controlled deliveries is not restricted by law to certain categories of
customs officials °.

6. CUST FFICI ASSISTA E JUDICIAL AUTHORITIES
(relative trends)

Customs officials possess powers of criminal investigation *. With that power, they may
conduct preliminary investigations s,

Officials carry out criminal police tasks ®. With such powers they may conduct preliminary
investigations 7, implement letters rogatory and investigate serious offences where the
offender is caught in the act ®.

The customs authorities may not respond to requests for mutual assistance on their own
initiative > Nevertheless, when such a request relates to customs offences, the judicial

authorities place the investigation in their hands as a first choice '°.

7. Y F T FFENCES (strong trend.

Infringements or breaches of customs legislation detected by customs officials are punishable
by the criminal penalty of confiscation of goods and means of transport ''.

All States except DK/P.

All States except S (no legislation on controlled deliveries — practice).
A/B/DK/FIN/UK/EL/IRL/L/P/S (no legislation on controlled deliveries).
D/AJE/FIN/UK/IRL/I/L and NL (powers exercised by the FIOD).
D/A/E/FIN/UK/IRL/V/L/S.

D/A/B/E/FIN/F/UK/EL/NL/P.

D/A/B/E/FIN/F/UK/EL/P.

D/A/B/FIN/F/UK/EL/P.

A/B/DK/E/F/EL/IRL/I/L/NL/P.

D/A/FIN/F/UK/EL/I/S.

All States except IRL, where customs may confiscate the goods and means of transport before
prosecution or whatever the result.

WO N b W N

-
L —

11013/3/00 REV 3 sse/CH/mmk 14
DGHII EN




Infringements or breaches of customs legislation detected by customs officials are punishable
by administrative penalties imposed by an administrative authority and, in this context, fines
are imposed .

8. CLASSIFICA N OF CUSTO FFENCES (relative trends
There is a classification of customs offences .
9. PR TION T F CES
A. Strong trends
The customs administration is competent to bring a prosecution and demand
punishments *. It may call for fines *.
The public prosecutor/magistrate may bring a prosecution relating to customs offences
and/or apply for punishment *. He has the right to impose fines ¢ and prison sentences ".
The public prosecutor/magistrate has the power of discretion to decide whether to bring
a prosecution and/or apply for punishment to be imposed ®.
B. Relative trends
The public prosecutor is entitled to impose penalties entailing loss of rights °.
The customs administrations have the power to settle a dispute without recourse to the
courts '°.
Public prosecutors do not have the power to settle the dispute by amicable arrangement,
without recourse to the courts .
! All States except DK.
?  D/A/E/FIN/F/UK/EL/I/NL/P/S.
3 All States except FIN/NL/P.
4 All States except FIN/NL/P.
5 All States except UK.
6 All States except B/UK, where only the customs authority imposes sanctions, and IRL, where
the courts impose fines or prison sentence.
! All States except UK and IRL, where only the customs authority imposes penalties, S.
8 All States except A/UK/P.
D/DK/E/FIN/F/EL/I/L/P.
' B/DK/F/UK/EL/IRL/I/L/NL.
"' D/A/B/E/FIN/F/UK/IRL/VL/P/S.
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CONTROLS ON GOO

Goods may be rendered unavailable under all circumstances .

Officials may enter premises, without a judge's consent, to check goods not released for free
circulation which are stored there, except in certain investigation situations 2.

2. ONTROL SOFT PORT
The conditions laid down in certain countries * for controls on means of transport within the
territory vary: particular areas, reason to suspect offences, magistrate's consent, etc.

3. ON N
The possession of advance information is required for identity checks *, particularly those
carried out outside the frontier zone.
Information (risk analysis, reason to suspect offences) is also required before searching
persons °.
Where non-medical screening tests may be carried out, they are systematically determined by
the existence of advance information .
Customs administrations have the power to carry out immigration controls in frontier zones ’,
and in this context may detain persons.
The customs administrations of most of the States within the Schengen area have authority to
implement the agreements ® and four of them have the right to consult the SIS °.

' A/FIN/NL/P/S.

I NL.

> D/B/E/EL/IRL/NL/S.

*  D/A/B/E/IRL/UKSS.

> D/A/B/E/FIN/UK/L/S.

S D/E/FIN/F/UK/P/S.

7 FIN/F/IRL/S.

5 A/B/F/UK/VL.

°  B/F/EL/L.
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DOCUMENT CHECKS

Where customs officials cannot overrule the refusal to hand over documents, such refusal is
subject to special penalties .

OTHER POWERS OF INVESTIGATION

Customs administrations may require travellers to declare any money or securities they are
carrying * and have powers to combat money laundering >.

Passive controlled deliveries may concern all kinds of goods ‘

For the purposes of detecting customs offences and identifying the persons involved, officials
are authorised to carry out active controlled deliveries °, a power which may be subject to
prior authorisation by the judicial authorities °.

Under the powers of criminal investigation conferred upon them, customs officials may
implement letters rogatory .

PROSECUTION RIMINAL OFFE

Customs administrations may impose prison sentences ® and penalties entailing loss of

rights . Although the customs administration may be required to bring a prosecution and/or
apply for punishment to be imposed 18 it also has the power of discretion to decide whether to
do so, under all circumstances 1 6r in certain cases 2.

The public prosecutor/magistrate may be required to bring a prosecution and/or apply for
punishment to be imposed 2.

&0~ N A B W b e

e
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D/B/F/L/S.

D/E/F/1/P.
D/E/FIN/F/UK/EL/IRL/L.
A/FIN/UK/IRL/S (practice).
A/D/E/FIN/F/UK/EL/IRL/S (practice).
A/D/E/F/EL/S (practice).
D/FIN/UK/I/L.

B/EL/I/L.

DK/EL/I/L.
D/DK/E/EL/US.
E/F/UK/IRL.
B/DK/FIN/L/S.

A/E/L/PIS.
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Certain powers could not be classified on the basis of the table showing the breakdown of powers,
in view of their very diverse implementation. This is the case with telephone tapping, which may

be effected by the customs authority, by police at the request of the customs administration, by the
police alone or even by private agencies.

Furthermore, although a reply was given to the question of whether a classification of offences
existed, the prevailing national characteristics do not allow for a summary description.

Finally, insofar as the procedures and methods of bringing proceedings vary greatly from one
country to another, it is difficult to differentiate between the joint operational frameworks of
relations between the customs authority and the public prosecutor's offices.

In these fields, it 1s particularly important to refer to the reference questionnaires for each country.
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AUSTRIA

BELGIUM B
DENMARK DK
FINLAND FIN

GERMANY D
EL
IRELAND IRL

I

LUXEMBOURG L
NETHERLANDS NL

PORTUGAL P

E

SWEDEN S
UNITED KINGDOM UK
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