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l. INTRODUCTION

On 23 June 2000, the Council received the initiative of the French Republic set out in
9903/00 DROIPEN 24 + ADD 1 with a view to the adoption of a Framework Decision
on money laundering, the identification, tracing, freezing, seizing and confiscation of

instrumentalities and the proceeds of crime.

The Council asked the European Parliament to deliver its Opinion on the initiative, as
set out in 10232/00 DROIPEN 25 after finalisation by the Working Party of
Legal/Linguistic Experts *, before 17 November 2000.

! Published in OJ C 243, 24.8.2000, p. 9.
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At its meetings on 26/27 July and 7 September 2000 the Working Party on Substantive

Criminal Law studied the draft. The text as it stands following the discussions is annexed. A

progress report is set out in Section Il below.

PROGRESS REPORT

(@)

Introduction

The French delegation first of all gave a brief presentation of the text. It referred in

particular to paragraph 48 of the conclusions of the Tampere European Council of

15 and 16 October 1999 and stressed that the purpose of the above initiative was

twofold:

—  to make Member States' commitment more binding with regard to certain
provisions of the Joint Action of 3 December 1998 on the identification, tracing,
freezing, seizing and confiscation of instrumentalities from crime *, by using this
new instrument — the Framework Decision. The French delegation pointed out
that the provisions of Framework Decisions were subject to the jurisdiction of the
Court of Justice;

—  to make progress in certain areas as compared with the 1998 Joint Action.

More detailed explanations on the reasons for this text are given in 9903/00
DROIPEN 24 ADD 1.

In the light of the written contributions from the Member States in the framework of the
discussions on the freezing of assets (mutual recognition), and taking account of the
initiative that France was to submit shortly on this, the Presidency proposed that
Article 4 (identification and tracing of suspected proceeds) be deleted. Given the
comments made by the delegations the Presidency also proposed that Article 6
(prevention of the dissipation of assets) be deleted. The Working Party agreed to these

proposals.

1

OJ L 333,9.12.1998, p. 1.

11305/00

ker/WW/mm 2
DG H I EN



(b)

(©)

(d)

General reservations

At that stage, some delegations entered general scrutiny reservations on the draft, pending the
outcome of the internal consultation procedures under way in the Member States. The United

Kingdom delegation entered a Parliamentary scrutiny reservation.

The form of the instrument

The Luxembourg delegation entered a scrutiny reservation on the form of the instrument. In

particular it wondered whether it might not be preferable to have a convention rather than a
Framework Decision given the binding nature of the provisions in the draft. The Legal

Service of the Council was asked to give its opinion on this in writing.

Article 1 (reservations on the 1990 Convention)

Article 1 replaces Article 1 of the 1998 Joint Action — see Article 7.

Article 1(a) of the 1998 Joint Action lays down the general rule that Member States can no
longer make or uphold reservations under Article 2 of the 1990 Council of Europe Convention
on money laundering insofar as the offence concerned is punishable by deprivation of liberty
or a detention order of a maximum of more than one year. However, the last paragraph of
Article 1 of the Joint Action gives Member States the option of making or upholding such
reservations in respect of the confiscation of the proceeds from offences punishable under

legislation on taxation. Article 1 of the draft eliminates this option.

The 1990 Convention had been ratified by all Member States except Luxembourg. Certain

Member States entered reservations on Article 2 and/or Article 6 of the Convention.
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The following comments were made on Acrticle 1:

- scrutiny reservations by the Luxembourg, Netherlands and Portuguese delegations on

removing the exception for fiscal offences which figured in the 1998 Joint Action;

- the Luxembourg delegation would have liked the exception for fiscal offences to apply

to Article 1(b) as well. This was not provided for as an exception in the 1998 Joint
Action;

- the Netherlands delegation entered a scrutiny reservation on the fact that the obligation

provided for under Article 1 not to make or uphold certain reservations under the
1990 Convention could have repercussions not only on relations between Member
States of the Union but also between these States and other Parties to that Convention;

- the Irish delegation entered a scrutiny reservation and reminded the meeting that Ireland

had entered a reservation on Article 2 of the 1990 Convention;

- the Italian delegation entered a scrutiny reservation and reminded the meeting that

Ireland had entered a reservation on Article 6 of the 1990 Convention;

(e) Article 2 (penalties)

Some delegations (A/L/DK/FIN) asked whether it was advisable to set a minimum threshold
for the maximum penalty, or whether more flexible measures might be envisaged. These
same delegations also said that they favoured swift implementation of the Tampere
conclusions but nevertheless reiterated their declaration made on 29 May 2000, when similar
measures were adopted in the Framework Decision on the protection of the Euro. These
delegations considered that penalties could not be harmonised merely by imposing a minimum
level for the maximum (possible) penalty, but, on the contrary, should be part of a wider
discussion on the approximation of prosecution procedures, sentences actually delivered by
courts and on the enforcement of sentences. Lastly, they emphasised that provisions on
harmonising sentences were scarcely compatible with the range of sentences available in each
Member State.

On the other hand, the other delegations agreed with the Presidency's approach which, to their

mind, corresponded to the Tampere conclusions.
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Delegations then spoke in turn to ascertain what the maximum sentences were in the

Member States for the offences covered in Article 2. *

On the basis of the information received the Presidency proposed a threshold of 4 years.

(F)  Article 3 (value confiscation)

Avrticle 3 was amended during the meeting and was found to be acceptable to all of the

delegations.

(g) Article 5 (processing of requests for mutual assistance)

Without prejudice to general scrutiny reservations, the delegations agreed in principle on

the text.
Il CONCLUSION
The Article 36 Committee is requested to study the outstanding questions with a view to

reaching political agreement on the draft at the JHA/ECOFIN Council meeting on
17 October 2000.

! Result of delegations' comments: DK, generally 1,5 years maximum, but 6 years in serious
cases; A, usual maximum of 2 years, 6 for serious cases; FIN, generally 4 years maximum,
6 years in serious cases; NL, minimum 4 years; I, usually 4 years minimum and 12 years
maximum, but 20 years in serious cases; EL, minimum 4 years, maximum 20 years; P/L/B/F,
maximum 5 years; S/E, maximum 6 years; D, maximum 10 years; UK/IRL, maximum
14 years.
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ANNEX

COUNCIL FRAMEWORK DECISION ../....JHA
of

on money laundering, the identification, tracing, freezing, seizing

and confiscation of instrumentalities and the proceeds from crime

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles 31(a), (c) and (e)
and 34(2)(b) thereof,

Having regard to the initiative of the French Republic,

Having regard to the Opinion of the European Parliament,

Whereas:

(1) The Council adopted Joint Action 98/699/JHA on money laundering, the identification,

tracing, freezing, seizing and confiscation of instrumentalities and the proceeds from crime *.

(2) Account should be taken of the Presidency conclusions of the European Council meeting in
Tampere on 15 and 16 October 1999.

@ (.)

1 OJ L 333, 9.12.1998, p. 1.
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(4) The European Council, noting that serious forms of crime increasingly have tax and duty
aspects, calls upon Member States to provide full mutual legal assistance in the investigation

and prosecution of this type of crime. *

(5) The European Council calls for the approximation of criminal law and procedures on money
laundering (e.g. (...) confiscating funds), adding that the scope of criminal activities which
constitute principal offences for money laundering should be uniform and sufficiently broad
in all Member States.

(6) The Member States have subscribed to the principles in the 1990 Council of Europe

Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime,

hereinafter referred to as "the 1990 Convention".

™ (.)

HAS ADOPTED THIS FRAMEWORK DECISION:

Article 1

Reservations in respect of the 1990 Convention

In order to enhance action against organised crime, Member States shall take the necessary steps not

to make or uphold reservations in respect of the following articles of the 1990 Convention:

(@) Article 2, insofar as the offence is punishable by deprivation of liberty or a detention order for

a maximum of more than one year;

Scrutiny reservation by the Luxembourg delegation, linked to its reservation on Article 1.
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(b) Article 6, in so far as serious offences are concerned. Such offences should in any event
include offences which are punishable by deprivation of liberty or a detention order for a
maximum of more than one year or, as regards those States which have a minimum threshold
for offences in their legal system, offences punishable by deprivation of liberty or a detention

order for a minimum of more than six months.

Article 2

Penalties

Each Member State shall take the necessary steps to ensure that the offences referred to in
Article 6(1)(a) and (b) of the 1990 Convention, as they result from the Article 1(b) of this
Framework Decision, are punishable by deprivation of liberty for a maximum of not less

than 4 years.

Article 3

Value confiscation

Each Member State shall take the necessary steps to ensure that its legislation and procedures on the

confiscation of the proceeds from crime also allow, at least in cases where these proceeds cannot be

seized, for the confiscation of property the value of which corresponds to such proceeds, both in
purely domestic proceedings and in proceedings instituted at the request of another Member State,
including requests for the enforcement of foreign confiscation orders. However, Member States
may exclude the confiscation of property the value of which corresponds to the proceeds from
crime in cases in which that value would be less than EUR 4 000. The words "property",

"proceeds"” and "confiscation™ shall have the same meaning as in Article 1 of the 1990 Convention.
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Article 4
(deleted)

Article 5

Processing of requests for mutual assistance

Member States shall take the necessary steps to ensure that all requests from other Member States

which relate to asset identification, tracing, freezing or seizing and confiscation are processed with

the same priority as is given to such measures in domestic proceedings.

Avrticle 6
(deleted)

Article 7

Repeal of existing provisions

Articles 1, 3, 5(1) and 8(2) of Joint Action 98/699/JHA are hereby repealed.
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Article 8
Implementation

Member States shall adopt the measures necessary to comply with the provisions of this Framework
Decision by 31 December 2002.

Member States shall forward to the General Secretariat of the Council and to the Commission of the
European Communities, by 1 March 2002, the text of the provisions transposing into their national
law the obligations arising for them from this Framework Decision and, where appropriate, the
notifications made pursuant to Article 40(2) of the 1990 Convention. On the basis of this
information and a written report from the Commission, the Council shall ascertain, by

31 December 2002 at the latest, to what extent Member States have taken the necessary measures to

comply with this Framework Decision.
Article 9
Entry into force

This Framework Decision shall enter into force on the day of its publication in the Official Journal

of the European Communities.

Done at
For the Council
The President
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