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from Working party on Information
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to : Coreper (2nd part)/Council
No. prev. doc.: 11573/00

Subject : Public access to documents

- confirmatory application by Mr T. BUNYAN (06/00)

Delegations will find attached a draft reply from the Council, approved by the Working party on
Information at its meeting on 20 October 2000%, to the sixth confirmatory application made by
Mr Tony BUNYAN in 2000 for access to documents.

The Permanent Representatives Committee is accordingly asked to suggest that the Council, at its

next meeting
- record its agreement on the draft reply as an "A" item, with the Danish, Irish, Dutch, Finnish,
Swedish and United Kingdom delegations voting against,

- decide to publish the result of the vote.

The Annex is available in English only.

The Danish, Irish, Dutch, Finnish, Swedish and United Kingdom delegations voted against the
draft reply. A majority of delegations agreed to publish the result of the vote.

11573/00 MR 1
DG F Il EN



ANNEX
DRAFT
REPLY ADOPTED BY THE COUNCIL ON ..................
TO CONFIRMATORY APPLICATION BY
MR TONY BUNYAN (06/00)
- made to the Council by letter dated 2 September 2000,
registered by the General Secretariat of the Council on 18 September 2000-,
pursuant to Article 7(1) of Council Decision 93/731/EC,

for access to document 10512/00

The Council has carefully considered the above-mentioned document and has come to the following

conclusion:

Document 10512/00 is a note from the Presidency to the Permanent Representatives Committee
(Part 11) concerning the modifications of the Council Decisions 93/731/EC on public access to
Council documents and 2000/23/EC on the public register as regards certain classified documents
relating to the developing European Security and Defence Policy. It contains a report on the
discussion in the Antici Group which set out in detail the various options considered and
operational conclusions by the Presidency for the discussions in COREPER.

The Council has carefully re-examined the applicant's request in the light of the arguments brought
forward in his confirmatory application and the developments in this area since 14 August 2000,
when the General Secretariat sent the reply to the initial application. In this respect, it is to be noted
that on 9 October 2000 the Kingdom of the Netherlands brought an action against the Council
before the European Court of Justice, asking the Court to annul Council Decision 2000/527/EC of
14 August 2000 modifying the above-mentioned decisions (Case C-369/00) on the basis of Article
230 of the EC Treaty. Thus, the question of the legality of this decision is no longer only the subject
of public debate, but also the subject of pending proceedings before the European Court of Justice.

Although the document in question was not drawn up for the purpose of those court proceedings, it
is directly related to the subject of those proceedings, so that the question of its production before
the Court of Justice may arise. In this context, the applicant's attention is drawn to Article 6,
paragraph 2 of the Council's Rules of Procedure (Council Decision of 5 June 2000 adopting the
Council's Rules of Procedure, OJ No. L 149 of 23.6.2000, p. 1), which provides that "the Council or
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Coreper may authorise the production for use in legal proceedings of a copy of or an extract from
Council documents which have not already been released to the public pursuant to these Rules or
the Council's rules on public access to its documents.” It is to be noted that the authorization by the
Council to produce a document in the course of court proceedings does not imply its consent that
this document may be made public. The proceedings in Case C-369/00 still being at an early stage,
it has not yet been decided whether authorization might be given to produce document 10512/00 in
these proceedings. A decision to release the document to the applicant, after which it would be in
the public domain for all purposes, would therefore prejudge the position on this question.

The Council therefore decided that document 10512/00 cannot be released on the basis of Article
4(1) of Decision 93/731/EC (protection of the public interest as regards court proceedings).

The question of whether or not the Council is legally obliged under Article 4 of Decision 93/731/EC
to examine whether partial access should be granted to the information contained in a document is
currently under examination by the Court of Justice (Case C-353/99 P).
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