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from : Enlargement Group
on: 25 October 2000
to : Permanent Representatives Committee
Subject : ENLARGEMENT

- Preparation of the next Accession Conferences at Deputy level with Latvia
and Lithuania

= Chapter 4: Free Movement of Capital

1. With a view to preparing the above-mentioned Accession Conferences, the Enlargement
Group has reached agreement on draft European Union common positions on Free Movement

of Capital.

2. In this light, and in line with the internal arrangements for the negotiations (doc. 5361/00), the
Permanent Representatives Committee is invited to define the common positions as set out in

the Annex.

Following agreement by the Permanent Representatives Committee, the EU common
positions will be made available to Latvia and Lithuania respectively before the meetings
of the next Accession Conferences at Deputy level.
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ANNEX
CONFERENCE ON ACCESSION
TO THE EUROPEAN UNION
- LATVIA -

DRAFT

EUROPEAN UNION COMMON POSITION

Chapter 4: Free Movement of Capital

This position of the European Union is based on its general position for the Accession Conference
with Latvia (doc. CONF-LV 2/00), and is subject to the negotiating principles endorsed by the
Accession Conference (doc. CONF-LV 16/00), in particular:

"-  any view expressed by either party on a chapter of the negotiations will in no way prejudge
the position which may be taken on other chapters;

- agreements — even partial — reached during the course of the negotiations on chapters to be
examined successively may not be considered as final until an overall agreement has been
established".

The EU underlines the importance for Latvia of compliance with the Europe Agreement as well as
the Accession Partnership, which constitute basic elements of the enhanced pre-accession strategy.
The EU encourages Latvia to continue the process of alignment with the "acquis" and its effective
implementation.

The EU notes that Latvia, in its position (CONF-LV 31/00), accepts the "acquis" under chapter 4 as
in force on 31 December 1999, and that Latvia declares that it will be able to implement it from the
date of accession.

The EU recalls that the principle of free movement of capital and payments is one of the
cornerstones of the single market. The "acquis" in the area of capital movements and payments
stricto sensu is directly applicable. While transposition is not relevant, it is nonetheless necessary
for Latvia to complete its legal and institutional regime so that the freedom of all categories of
capital transactions as listed in the nomenclature contained in Annex 1 of Directive 88/361/EEC be
guaranteed. The sustainable implementation of this principle will be one of the indicators of the
ability of the Latvian economy to cope with market pressures. Therefore, for a proper functioning
from the date of accession, a timely and orderly removal of remaining restrictions on capital
movements, together with an appropriate strengthening of the financial sector and its supervision,
will be required before accession. This will allow economic agents and macro-economic policies to
adapt in good time to the new framework, thus averting the risk of sudden disruptions on the
financial markets upon accession.
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The EU notes the progress Latvia has already made in this chapter and the commitment it has made
to liberalise all categories of capital transactions before accession. It notes Latvia's efforts to
complete the process of liberalisation upon 1 January 2003. However, it also notes that some of the
necessary measures may take some more time, and that certain ambiguities in Latvia's position still
have to be resolved. Therefore the EU invites Latvia to reconsider its timetable and to reconfirm
that all restrictions on capital movements would be lifted before 1 January 2003.

Concerning the acquisition of real estate by foreigners, the EU stresses the significance of the
principle of free movement of capital, which is of paramount importance for the proper functioning
of the Single Market. Therefore the EU welcomes Latvia's commitment to abolish existing
restrictions on land acquisition by EU companies, as well as by EU nationals who are established in
Latvia as self-employed persons. In that context, it invites Latvia to clarify, whether the
liberalisation measures also encompass the acquisition of agricultural land by EU companies and
EU nationals. Furthermore, noting that Latvia's liberalisation measure does not bring Latvia's
regime for land acquisition into full compliance with the "acquis", due to the fact that it renders
such acquisition unrestricted only if the acquisition is carried out for business purposes, the EU
invites Latvia to present a plan for full liberalisation of all types of land acquisition within the
timeframe announced for completion of its overall liberalisation process.

The EU notes that Latvia has the intention to remove its restrictions on investments abroad by
private pension funds by the end of 2003 and that the actual duration for this adaptation to the
"acquis" may depend on the schedule for corresponding legislative developments within the EU.
Work on secondary legislation applicable to occupational pension funds is indeed in progress within
the EU. However, the obligation to abolish the above restriction follows from the provisions of
Article 56 of the EC Treaty, which are directly applicable. These provisions cannot be supplanted
by secondary legislation. Therefore, the EU urges Latvia to remove the restriction by the accession
date at the latest, without awaiting developments concerning the EU legislative work on pension
funds.

The EU takes note of Latvia's listing of additional remaining restrictions concerning foreign direct
investment in the area of security operations and concerning investment in foreign assets by
insurance companies. It welcomes the fact that Latvia has presented dates for abolishing each of
those restrictions. However, it recalls that yet more restrictions, not listed by Latvia, have been
identified during the screening process relating, in particular, to the competence given to the
Cabinet of Ministers to incorporate special rights for the State in the form of "golden share" in the
statutes of companies to be privatised; to the introduction of such a "golden share" in the Latvian
Shipping Company; and to Latvia's regime of taxation of companies' dividends. It invites Latvia to
present time schedules for abolishing those restrictions. Furthermore the EU invites Latvia to
confirm that there are no other remaining restrictions.
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The EU notes that Latvia declared that full transposition of Directives 97/5/EC and 98/26/EC will
be achieved by the end of 2001. The EU invites Latvia to provide more information on adequate
and effective redress procedures and the establishment of a complaints and redress body according
to Article 10 of the Cross-border Credit Transfers Directive.

With reference to Directive 91/308/EC on the prevention of the use of the financial system for the
purpose of money laundering, the EU stresses the importance it attaches to the proper functioning
and monitoring of an efficient mechanism to prevent money laundering. The EU draws Latvia's
attention to the importance of the forthcoming evolution of the "acquis" in this area.

The EU will continue to monitor progress in the adoption and implementation of the "acquis"
throughout the negotiations. Special attention will be dedicated to the monitoring of the Latvian
capacity to implement its commitments already entered into and of the further steps it needs to take
to complete the orderly liberalisation process. In the latter context the monitoring will also
encompass the measures taken to maintain sound macro-economic fundamentals and an efficient
and well supervised financial sector in order to reap the full benefits from liberalisation, to
withstand any disturbances which might arise from international capital flows. Particular
consideration needs to be given to the links with other negotiating chapters, such as Freedom of
movement for persons, Freedom to provide services, Agriculture, Transport Policy, Economic and
Monetary Union, Culture and Audiovisual Policy, Cooperation in the Fields of Justice and Home
Affairs and External relations. A final assessment of the conformity of Latvia's legislation and
policies with the "acquis" and its implementation can only be made at a later stage of the
negotiations. In addition to all the information the EU may require for the negotiations on this
chapter and which are to be provided to the Conference, the EU invites Latvia to provide the
Association Council with regularly detailed written information on progress in the implementation
of the "acquis".

In view of the above considerations, the Conference will have to return to this chapter at an
appropriate moment.

Furthermore, the EU recalls that there may be new "acquis" between 1 January 2000 and the
conclusion of the negotiations.
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CONFERENCE ON ACCESSION
TO THE EUROPEAN UNION
- LITHUANIA -

EUROPEAN UNION COMMON POSITION

Chapter 4: Free Movement of Capital

This position of the European Union is based on its general position for the Accession Conference

with Lithuania (doc. CONF-LT 2/00), and is subject to the negotiating principles endorsed by the

Accession Conference (doc. CONF-LT 14/00), in particular:

"- any view expressed by either party on a chapter of the negotiations will in no way prejudge
the position which may be taken on other chapters;

- agreements — even partial — reached during the course of the negotiations on chapters to be
examined successively may not be considered as final until an overall agreement has been
established".

The EU underlines the importance for Lithuania of compliance with the Europe Agreement as well
as the Accession Partnership, which constitute basic elements of the enhanced pre-accession
strategy. The EU encourages Lithuania to continue the process of alignment with the "acquis" and
its effective implementation.

The EU notes that Lithuania, in its position (CONF-LT 28/00), accepts the "acquis" under chapter 4
as in force on 31 December 1999, and that Lithuania declares that it will be able to implement it
from the date of accession. It notes that, however, Lithuania is still considering the question of a
transitional period concerning the acquisition of land. The EU further notes that Lithuania intends to
maintain pertinent restrictions on capital movements, which it considers to be in conformity with
the "acquis", relating to foreign direct investments in the sectors of national security and defence.

The EU recalls that the principle of free movement of capital and payments is one of the
cornerstones of the single market. The "acquis" in the area of capital movements and payments
stricto sensu 1is directly applicable. While transposition is not relevant, it is nonetheless necessary
for Lithuania to complete its legal and institutional regime so that the freedom of all categories of
capital transactions as listed in the nomenclature contained in Annex 1 of Directive 88/361/EEC be
guaranteed. The sustainable implementation of this principle will be one of the indicators of the
ability of the Lithuanian economy to cope with market pressures. Therefore, for a proper
functioning from the date of accession, a timely and orderly removal of remaining restrictions on
capital movements, together with an appropriate strengthening of the financial sector and its
supervision, will be required before accession. This will allow economic agents and macro-
economic policies to adapt in good time to the new framework, thus averting the risk of sudden
disruptions on the financial markets upon accession. '
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The EU takes note of the progress Lithuania has already made in this chapter and the commitment it
has made to liberalize all categories of capital transactions before accession. It further notes
Lithuania's intention to complete the process of liberalisation upon 1 January 2004, so as to be
ready to assume the obligations of membership.

The EU notes that Lithuania intends to keep its existing restrictions on foreign direct investment in
the sectors of national security and defence, considering those restrictions to be in compliance with
the "acquis". The EU underlines that although the EC Treaty provides for exemptions on grounds of
public security and defence, those provisions have to be interpreted in a narrow sense and that they
exclude any interpretation based on economic considerations. In order to assess the precise nature
and scope of the Lithuanian restrictions, the EU therefore invites Lithuania to provide detailed
information concerning the implementation of Article 8 of Lithuania's Law on Investment in terms
of regulation or administrative instructions based on the Article. In addition, a detailed list of the
activities/sectors/companies that at present are closed to foreign investors, in accordance with the
Article, should be provided.

Concerning the acquisition of real estate by foreigners, the EU stresses the significance of the
principle of free movement of capital, which is of paramount importance for the proper functioning
of the Single Market. In this context the EU notes that Lithuania has reserved its definite position
and may consider a request for a transitional period. Therefore, the EU invites Lithuania to inform
the EU about its definite position.

The EU notes Lithuania's listing of remaining restrictions concerning foreign direct investment in
the organisation of lotteries; investment of insurance companies' assets in a foreign country;
investment of pension funds' assets in foreign securities; conclusion of insurance contracts in
Lithuania by foreign insurance companies; as well as the restrictions embodied in the legal
requirements for calculating the capital adequacy of financial brokers. It welcomes that Lithuania
has presented dates for abolishing each of those restrictions. However, it recalls that additional
restrictions, not listed by Lithuania, have been identified during the screening relating, in particular,
to provisions in the Company Law on special shares in companies to be privatised; to special shares
already introduced in several companies; and to the physical import and export of currency. It
invites Lithuania to present its time schedules for abolishing also those restrictions and to confirm
that there are no other restrictions for free movement of capital.

The EU notes Lithuania's declaration that full transposition of Directives 97/5/EC and 98/26/EC
will be achieved by January 2004. The EU invites Lithuania to indicate a timetable for the
implementation of Recommendation 97/489/EC on electronic payment instruments.

With reference to Directive 91/308/EC on the prevention of the use of the financial system for the
purpose of money laundering, the EU stresses the importance it attaches to the proper functioning
and monitoring of an efficient mechanism to prevent money laundering. The EU draws Lithuania's
attention to the importance of the forthcoming evolution of the "acquis" in this area.
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The EU will continue to monitor progress in the adoption and implementation of the "acquis"
throughout the negotiations. Special attention will be dedicated to the monitoring of the Lithuanian
capacity to implement its commitments already entered into and of the further steps it needs to take
to complete the orderly liberalisation process. In the latter context the monitoring will also
encompass the measures taken to maintain sound macro-economic fundamentals and an efficient
and well supervised financial sector in order to reap the full benefits from liberalisation, to
withstand any disturbances which might arise from international capital flows. Particular
consideration needs to be given to the links with other negotiating chapters, such as Freedom of
Movement for Persons, Freedom to Provide Services, Agriculture, Transport Policy, Economic and
Monetary Union, Culture and Audiovisual Policy, Cooperation in the Fields of Justice and Home
Affairs and External relations. A final assessment of the conformity of Lithuania's legislation and
policies with the "acquis" and its implementation can only be made at a later stage of the
negotiations. In addition to all the information the EU may require for the negotiations on this
chapter and which are to be provided to the Conference, the EU invites Lithuania to provide the
Association Council with regularly detailed written information on progress in the implementation
of the "acquis".

In view of the above considerations, the Conference will have to return to this chapter at an
appropriate moment.

Furthermore, the EU recalls that there may be new "acquis" between 1 January 2000 and the
conclusion of the negotiations.
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